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Section  1. 

Of  incorpo-    TTAVING  treated,  in  the  preceding  titles,  of  cor- 
realProperty.  XX  poreal  property,  it  will  now  be  necessary  to 

discuss  the  nature  of  incorporeal  hereditaments,  and 
the  rules  by  which  they  are  governed. 
2  Comm.  20.      2.  Incorporeal  hereditaments  consist  of  rights  and 

profits  arising  from  or  annexed  to  lands.     Their 
existence  is  merely  in  idea  and  abstracted  contem- 
plation,  though    their  effects  and    profits  may  be 
i  Inst.  9^1.     frequently  objects  of  our  bodily  senses.    Hcereditas 

alia  corporaUSj  alia  incorporaUs :  corpvralis  est  quuE 
tangi  potest  et  viderij  incorporaUs^  qtuB  tangi  non 
potest  nee  xnderi. 

d.  The  principal  kinds  of  incorporeal  heredita- 

<  ments  are,  advowsons,  tithes,  commons,  ways,  offices, 

dignities,    franchises,    and    rents.     To    these    Sir 

W.  Blackstone  has  added  two  others ;  corrodies  and 

annuities,  which  are  here  omitted. 

Origia  of  ^*  ^  ^^  early  ^es  of  Christianity,  the  nomination 

Advowsons.    of  all  ecclesiastical  benefices  belonged  io  the  church. 

119  6.  When  the  piety  of  some  lords  induced  them  to  build 

Watson's       churches  upon  their  own  estates,  and  to  endow  them 

edit,  1725.      with  glebe  lands,  or  to  appropriate  the  tithes  of  the 

neighbouring  lands  to  their  support;  the  bishops, 
from  a  desire  of  encouraging  such  pious  undertakings, 
permitted  those  lords  to  appoint  whatever  person  they 
pleased,  to  officii»te  in  such  churches,  and  receive 
the  emoluments  annexed  to  them ;  reserving,  how- 
ever, a  power  to  themselves  to  judge  of  the  qualifica- 
tions of  those  who  were  thus  nominated. 

5.  This  practice,  which  was  ot^^BJly  a  mete 
indulgence,  became  in  process  of  time  a  rx^t ;  and 
all  those  who  had  eithier  foulided  or  endowed  a  church, 
claimed  and  exercised  the  exclusive  j>nyilege  ef  pre- 
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senting  a  clerk  to  the  bishop,  whenever  the  church 
became  vacant. 

6.  An  advowson  ♦  is  therefore  a  right  of  presenta-  Descriptwn 
tion  to  a  church,  or  ecclesiastical  benefice.     The  word  ®^' 

is  derived  from  advocation  which  signifies^  in  cUentelam 
recipere.  For  in  former  times  the  person  to  whom 
this  right  belonged  was  called  advocatus  ecclefii^-y 
because  he  was  bound  to  defend  and  protect,  both 
the  rights  of  the  church,  and  the  incumbent  clerks, 
from  oppression  and  violence.  Hence  tlie  right  i^ 
presentation  acquired  the  name  of  advowson,  aiid  the 
person  possessed  of  this  right  was  called  the  patrim 
of  the  church.        ^ 

7.  Lord.  Coke  says,  there  may  be  several  patrons,  idem, 
and  two  several  incumbents,  in  one  church  :  the  one 

of  the  one  moiety  thereof,  and  the  other  of  the  other 
m<Hety ;  and  one  part,  as  well  of  the  church  as  of  the 
town,  allotted  to  the  one,  and  the  other  part  thereof 
to  the  other.  And  this  is  called  advotatio  medietatis 
ecclesiiB. 

8.  The  right  of  presentation,  and  that  of  nomina-  ^  ^it  of  No- 
ticm  to  a  churdi,  are  sometimes  confounded ;  but  they  mination. 

.         .  Plowd.  529. 

are  distinct  things.  Presentation  is  the  offering  a  wats.'po. 
elerk  to  the  bishop  :  nomination  is  tlie  offering  a  <4erk 
to  the  person  who  has  the  right  of  presentation. 
Tliese  rights  may  exist  in  different  persons,  at  the 
same  time.  Hius,  a  person  seised  of  an  advowson 
may  grant  to  A.  and  his  heirs,  that  whenever  the 
church  becomes  vacant,  he  will  present  such  person 
as  A.  or  his  heirs  shall  nominate.  This  is  a  good 
grant;  and  the  person  to  whom  the  right  of  nomination 


*  The  lav  of  ^ivowsoos  is  hiere  only  treate^i  of,  as  far  as  lay 
[Mitross  ftce  concerned. 
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is  thus  granted  is,  to  most  purposes,  considered  as 

patron  of  the  church. 
^  9.  Where  the  legal  estate  in  an  advowson  is  vested 
Tit..  12.         in  trustees,  they  have  the  right  of  presentation  in 

them ;  but  the  right  of  nomination  is  in  the  cestvi 
Tit.  15.  c.  2.  que  trust.  So.  in  4:he  case  of  a  mortgagee  of  an  ad- 
^    *  vowson,  the  mortgagee  has  the  right  of  presentation, 

but  the  mortgagor  has  the  right  of  nomination. 
AdvowBODB         10.  The  right  of  presentation,  which  was  or^kially 
appen  an  .     jg^j^^g^  ^  ^^  person  who  built  or  endowed  a  church, 

became  by  degrees  annexed  to  the  manor  in  which  it 
was  erected ;  for  the  endowment  was  supposed  to  be 
parcel  of  the  manor,  and  held  of  it ;  therefore  it  was 
natural  that  the  right  of  presentation  should  pass 
^ith  the  manors,  from  whence  the  advowson  was 
said  to  be  appendant,  being  so  closely  annexed  to  the 
^manor,  that  it  passed  as  incident  thereto,  tby  a  grant 
of  the  manor.  But  though  an  advowson  is  said  tQ 
1  last.  132  a.  be  appendant  to  a  manor,  yet,  in  truth,  it  is  appen- 
594!**'  ^^t  *^  the  demesnes  of  the  manor,  which  are  of 

perpetual  subsistence;   and  not  to  the   rents,  and 

services,  which  are  subject  to  extinguishment  and 

destruction. 

LoDgv.  11.  It  was  found,  in  a  fecial  verdict,  that  the 

Hemmii^,    ftbbot  of  S.  was  seised  of  a  capital  messuaxre  in  F.  and 

t>f  100  acres  of  land  there ;  that  there  was  a  tenancy 
holden  of  such  capital  messuage  by  certain  services ; 
that  the  said  capital  messuage  had  been  known,  time 
out  of  mind,  by  the  name  of  the  manor  of  F. ;  and 
that  the  advowson  was  appendant  to  dt.  The  Court 
was  of  opinion,  that  here  was  a  sufficient  manor,  to 
which  an  advowson  might  be  well  appendant. 

1  Roll.Ab.         ^^*  ^t  ^^  ^^  ^^t  ^  ^  person  seised  of  a  manor, 

231.  pi.  19.    to  which  an  advowson  is  appendant,  erants  one  or 
2Vin.Ab.      ^  ^   .  ^^  ^jf      ^  . 

597.  two  acres  of  the  manor,  una  cum  adoocaiiofie^  the 
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advowson  will  become  appendant  to  such  one  or 
two  acres ;  but  the  land  and  the  advowson  must  be 
granted  by  the  same  clause. 

IS.  Where  the  property  of  an  advowson  has  been  lo  gross. 
once  separated  from  the  manor,  by  any  legal  con- 
veyance, it  is  then  called  an  advowson  in  gross,  and 
never  can  be  appendant  again,  except  in  a  few.  cases, 
which  will  be  mentioned  hereafter. 

14.  An  advowson  appendant  may  become  in  gross 
by  various  means.     1 .  If  the  manor  to  which  it  is 
appendant  is  conveyed  away  in  fee  simple,  excepting  pyerv  103. . 
the  advowson.     2.  If  the  advowson  is  conveyed  away 
without  the  manor  to  which  it  is  appendant.     3.  If 

the  {NToprietor  of  an  advowson  appendant  presents  to  Wats.  69. 
it  as  an  advowson  in  gross. 

15.  Where  a  manor^  to  which  an  advowson  is  ap«  i  inst.  122  a. 
pendant,  descends  to  coparceners,  who  make  parti- 
tion of  the  manor,  with  an  express  exception  of  the 
advowson,  it  ceases  to  be  appendant,  and  becomes  in 

gross ;  but  if  coparceners  make  partition  of  a  manor 
to  which  an  advowson  is  appendant^  without  saying 
any  thing  of  the  advowson,  it  remains  in  coparcenary ; 
and  yet  in  every  of  their  turns,  it  is  appendant  to 
that  part  wiiieh  they  have. 

16.  An  advowson  may  cease  to  be  appendant  for  Wats.  69. 
a  certain  time,  and  yet  become  again  appendant. 
Thus,  if  an  advowson  is  excepted  in  a  lease  for  life  of 

a  manor,  it  becomes  in  gross  during  the  continuance 
of  the  lease ;  but  upon  its  expiration,  it  again  be- 
comes appendant.  So,  if  an  advowson  appendant  is 
granted  to  a  person  for  life,  it  becomes  in  gross ;  if 
afterwards  another  person  is  enfeoffed  of  the  manor 
to  which  it  is  appendant,  with  the  appurtenances,  in 
fee  simple,  the  reversion  of  the  advowson  would  pass, 
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and  at  the  expiration  of  the  grant  for  life,  would 
again  become  appendant. 
6  Rep.  64  a.       ly.  If  a  manor  to  which  an  advowson  is  append- 
ant, descend  to  two  coparceners,  and  uppn  a  partition 
the  advowson  is  allotted  to  one,  tod  the  manor  to  the 
other,  by  this  means  the  advowson  is  become  in  gross ; 
but  if  the  coparcener,  to  whom  the  advowson  was 
allotted,  dies  without  issue,  and  without  disposing  of 
the  advowson,  it  will  descend  to  tiie  other,  and  again 
become  appendant. 
Dyer,  269  a.       18*  An  advowson  may  be  appendant  for  one  turn, 
^ '     '  and  in  gross  for  another.     Thus,  if  a  person,  havihg 

an  advowson  appendant,  grants  every  second  present- 
ation to  a  stranger,  it  will  be  in  gross  for  tlie  turn  of 
the  grantee,  and  appendant  for  the  turn  of  tJie  grantor. 
Presentativa.       19.  Advowsons  are  also  present^tive,  coUative,  and 

donative.  An  advowson  presentative  is  that  which 
has  been  already  described,  namely^  where  the  patron 
has  a  right  of  presentation  to  the  bishop  or  ordinary, 
and,  moreover,  to  demand  of  him  to  institute  his 
clerk,  if  duly  qualified. 
Collative.  20.  An  advowson  coUative  is  where  the  bishop  and 

"patron  are  one  and  the  same  person.  In  whioh  case, 
as  the  bishop  cannot  present  to  himself,  he  does,  by 
the  one  act  of  collation  or  conferring  the  benefice, 
the  whole  that  is  done  in  common  cases  by  both  pre- 
sentation and  institution^ 
Donative.  fil.  An  advowson  donative  is  where  the  king,  or 

1  Tn&t.  344  a.  any  subject  by  his  licence^  founds  a  church  or  chapel, 

and  ordains  that  it  shall  be  merely  in  the  gift  or  dis^ 
posal  of  the  patron,  subject  to  his  vi«tation  only,  not 
td  that  of  the  ordinary,  and  vested  absolutely  in  the 
clerk,  by  the  patron's  deed  of  donation,  withoCit  pre- 
sentation, institution,  or  induction^ 


Wats.  170. 
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22.  If  the  patron  of  an  advowson  donative  once  l  Intt.  344  h. 
presents  to  the  ordinary,  and  his  clerk  is  admitted 
and  instituted,  the  church  is  by  that  means  become 
presentative,  and  shall  never  after  be  donative. 

93.  The  existence  of  an  aJvowson,  like  that  of  How  a  Seitin 
every  other  incorporeal  hereditament,  being  merely  "  **^^"*' 
in  idea  and  abstracted  cont^mplaticHi,  it  is  not  capa- 
ble of  corporeal  seisin  or  possession;   therefore  a 
presentation  to  the  church  is  allowed  to  be  equivalent 
to  a  corporeal  seisin  of  land*    But  till  the  church  ^  1°8^'  ^^  ^• 
becomes  void,  it  is  impossible  to  acquire  any  thing 
more  than  a  seisin  in  law  oi  an  advowson*, 

S4>.  A  person  may  be  tenant  in  fee  simple  of  an  W)iat  Estate 
advowson,  as  well  as  of  a  piece  of  land  j  in  which  J^^gjJin, 
case^  he  and  his  heirs  have  a  perpetual  right  of  pre- 
sentation.   Zt  may  also  be  entailed  within  the  statute 
De  Donis^  being  an  hereditament  annexed  to  land ; 
but  an  estate  tail  in  an  advowson^  oar  any  other  incor- 
poreal beredifament,  cannot  be  discontinued  ;>  for  i  it»t.  322  6. 
nothing  passes  by  the  grant  of  this  i^des  of  pro-  ^  ^^*  ^^  ' 
perty,  except  what  the  owner  may  lawfully  give. 

25.  An  advowson  may  be  held  in  joint  tenancy, 
coparcenary,  and  common^  It  may  aUko  be  limited 
to  a  person  for  life  or  years,  in  possession,  remainder, 
or  reversion* 

26.  A  husband  shall  be  tenant  by  the  curtesy  of  an  Subject  ta 
advowson,  though  the  church  was  not  void  during  ^^^^^y* 
the  coverture.    For  although,  in  this  instance,  the  ^  ^"*^'  ^?  ^' 
husband  had  but  a  seisin  in  law,  yet  as  he  could  by 

no  industry  attain  any  other  seisin,  it  shall  be  suf- 
ficient. 

27.  This  point  appears  to  have  been  determined  in 
21  £dw.  III.    The  case  is  thus  stated  by  Broke. — 

In  a  gttare  impedit  by  the  king  against  divers,  the  ^^  i^  q^^^^  * 
defendant  made  title  that  the  advowson  descended  to  pi-  2* 
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three  coparceners,  who  made  partition  to  present  by- 
turns  :  that  the  eldest  had  her  turn ;  afterwards  the 
second  her  turn  ;  and  he  married  the  youngest,  had 
issue  by  her,  and  she  died  :  the  church  voided  ;  so  it 
beloilged  to  him  to  present ;  and  did  not  allege  that 
his  wife  ever  presented,  so  as  she  had  possession  in 
fact.  It  was  admitted  that  he  might  be  tenant  by 
the  curtesy,  by  the  seisin  of  the  others. 

Perk.  §  468,       28.  Although  the  church  become  void  during  the 

covertiu-e,  and  the  wife  die  after  the  six  months  past, 
before  any  presentment  by  the  husband,  so  that  the 
ordinary  presents  for  lapse  to  that  avoidance,  yet  the   - 
husband  shall  present  to  the  next  avoidance,  as  tenant 
by  the  curtesy* 

I  Inst.  29  a.       ]^|-^  Hargrave  has  observed  on  this  passage,  that 

such  a  case  is  not  within  Lord  Coke's  reason  for 
allowing  curtesy  of  an  advowson,  without  seisin  in 
deed ;  and  that  he  did  not  find  any  authority  to  sup- 
port the  doctrine,  besides  Mr.  Perkins's  name. 

And  to  29.  Where  a  widow  is  endowed  of  .a  manor,  to 

Dyer!  35  b.     which  an  advowson  is  appendant,  she  is  entitled  to 

Wats.  89.       such  advowson  ;  and'  if  the  church  becomes  vacant 

■    during  the  continuance  of  her  estate  in  the  manor, 

she  may  present  to  it.     So  if  a  widow  is  endowed  of 

a  third  part  of  a  manor,  to  which  an  advowson  is 

*  appendant,  the  third  part  of  the  advowson  shall  pass 

therewith. 

Cro.  Ja.  622.      dO.  A  woman  is  also  dowable  of  an  advowson  in 

gross,  and  the  assignment  must  be  of  the  third  pre- 
sentation. 

1  Inst.  379  a.  31.  Lord  Coke  says,  if  a  man,  seised  of  an  advow- 
son in  fee,  marries,  his  wife,  by  act  in  law,  acquires  a 
title  to  the  third  presentation ';  then  if  the  husband 
grants  the  third  presentation  to  a  stranger,  and  dies, 
the  heir  shall  present  twice  j  the  widow  shall  have 
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the  third  presentation,  and .  the  grantee  the  fourth : 
for  in  this  case  it  shall  be  taken  to  be  the  third  pre- 
sentation, which  he  might  lawfuDy  grant 

32.  An  advowson  appendant  maybe  aliened  by  Mi^  be  alien* 
any  kind  of  conveyance  that  transfers  the  manor  to*       °'  *^*^* 
which  it  is  appendant     An  advowson  in  gross  may 
also  be  aliened,  but  being  an  incorporeal  heredita- 
ment, and  not  lying  in  manual  occupation,  it  does 
not  pass  by  livery,  but  must  always  have  been  grant-  S™CS!^'^*^' 
ed  by  deed ;  and  although  the  law  does  not  consider 
the  exercise  of  the  right  of  presentation  as  of  any 
pecuniary  value,  or  a  thing  for  which  a  price  or  cohi-  *nfira,  c.  2. 
pensation  ought  to  be  accepted,  yet  the  general  right 
to  present  is  considered  as  valuable,  and  an  object  of 
sale,  which  may  be  conveyed  for  a  pecuniary  or  other 
good  consideration. 

S3.  An  advowson  may  not  only  be  aliened  in  fee,  ^'  fo^the 
for  life  or  years,  but  the  next  presentation,  or  any  tation. 
Aiture  number  of  presentations,  may  also  be  granted 
away. 

34.  It  has  been  stated,  that  where  a  married  man  »'»^«i  J  31. 
granted  the  third  presentation  to  a  church,  his  wife 

being  entitled  to  such  third  presentation,  as  part  of  her 

dower,  the  grantee  should  have  the  next  presentation 

after  the  wife's ;  because  the  wife's  title  arose  from 

an  act  of  law,  which  shall  not  operate  to  the  prejudice 

of  the  grantee.     But  where  a  man  granted  the  next  ^  ^°*^'  378  b. 

presentation  to  A.,  and  before  the  church  became 

void,  he  granted  the  next  presentation  of  the  same 

church  to  B.,  the  second  grant  was  held  void ;  for 

B.'s  right  of  presentation  was  destroyed  by  the  act  of 

the  party,  not  as  in  the  former  case,  by  an  act  in  law. 

35.  It  has  been  determined  in  a  modem  case,  that 
a  grant  of  the^next  presentation  to  a  church,  does  not 
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become  void  by  the  Crown's  acquiring  a  right  to 
present. 
TrovrajJ  ^-  ^G.  Sir  K,  Clayton,  being  seised  in  fee  of  an  ad- 
2  H.  Black,  vowson,  the  church  being  then  full,  by  a  deed  poll^ 
6^  ^^Re  P"*^*®^  *^  ^-  Kenrick,  his  executors,  &c.,  the  next 
439  —  778.     presentation,  donation,  and  free  disposition  of  the  said 

church,  as  fully,  freely,  and  entirely  as  the  said  Sir 

K.  Clayton  or  his  heirs.     The  person  who  was  them 

incumbent  was  made  Bishop  of  Rochester,  whereby 

VidetheKing  the  church  became  vacant,  and  the  King,  by  reason 

ii^t^^'  of  his  royal  prerogative,  acquired  a  right  to  present  a 

1  Show.  R.    fit  person  to  the  said  church.     It  was  contended 

that,  in  the  event  thai  had  happened,  this  grant  be- 
Cro.  Ja.  691.  came  void ;  that  in  the  case  of  Woodley  v.  Episc». 
Winch.  94.     Exeter,  it  was  held,  the  grantee  of  the  next  avoidance 

must  have  the  next,  or  none  at  all,  and  must  lose  his 
right  by  the  intervention  of  the  prerogative,  on  the 
promotion  of  the  incumbent  to  a  bishopric.  On  the 
other  side  it  wks  argued,  that  the  authority  of  the 
case  of  Woodley  v.  Episc.  Exeter  was  expressly  con- 
tradicted  by  the  note  in  the  margin  of  Dyer,  2S8  &., 
which  was  apparently  the  same  case,  where  it  was 
stated  to  have  been  resolved  by  the  Court,  tliat  the 
grantee  should  have  the  next  av<Mdance  after  the 
prerogative  presentation,  because  that  was  the  act 
of  the  law :  and  the  prerogative  of  the  King,  which 
excluded  him  from  the  first  presentation,  injured 
no  one. 

The  Court  of  Common  Pleas  held,  that  the  grantee 

of  the  next  presentation  should  present  on  the  next 

vacancy,  occasioned  by  the  death  or  resignation  of  the 

King's  presentee.    This  judgement  was  affirmed  by 

8  Bro.  Pari,    the  Court  of  King's  Bench ;  and  afterwards  by  the 

^*'  ^^'  House  of  Lords,  with.the  assent  of  the  Judges. 
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37.  Where  a  person  has  only  a  particular  estate  in 
a  manor,  to  which  an  advowson  is  appendant,  he  can 
of  course  only  alien  the  advowson  for  so  long  as  his 

estate  shall  continue.  ^ 

38.  A  tenant  in  tail  of  a  manor,  to  which  an  ad-  Bowles  v. 
vowson  was  appendant,  granted  the  next  avoidance  ]^ofi'^Xb 
of  the  advowson,  and  died ;  the  issue  entered  on  the  843. 
manor,  and  the  grant  was  held^to  be  void. 

S9.  Tenant  in  tail  and  his  son  joined  in  a  grant  of  viryyel'sCase^ 
the  next  avoidance  of  a  church ;  the  tenant  in  tail  ^^^'  ^^' 
died.  It  was  adjudged  that  the  grant  was  void 
against  the  son  and  heir  that  joined  in  the  grant, 
because  he  had  nothing  in  the  advowson  at  the  time 
of  the  grant,  neither  in  possession  nor  right,  nor  in 
actual  possibility. 

40.  If  a  tenant  for  life  grants  the  next  presentation  Dymoke  v, 
to  a  church,  such  grant  is  void  as  to  the  remainder-  ^  B^l^p^ 
man.  Ca.  108. 

41.  It  is  said  by  Lord  Coke,  that  an  advowson  is  Is  Asseu  for 
assets  to  satisfy  a  warranty  j  but  that  an  advowson  in  Debu!°^  ^ 
gross  is  not  extendible  upon  a  writ  of  elegit ;  because  1  l^st.  374  b. 
no  annual  value  can  be  set  upon  it.     It  has  however  401*. 
been  determined,  that  an  advowson  in  gross,  whether  ^  ^^''  ^^• 
the  proprietor  has  a  legal  or  an  equitable  interest 

therein,  is  assets  for  the  payment  of  debts ;  and  will 
be  directed,  by  the  Court  of  Chancery,  to  be  sold  for 
that  purpose. 

42.  John  Toifg  being  indebted  to  several  persons,  Jong  r. 
by  judgement,  bond,  and  simple  contract,  in  great  3v^™^b' 
sums  of  money,  died  intestate;  seised  in  fee,  among  144. 
other  things,  of  the  trust  of  an  advowson  in  gross.  ca.Ti4. 
Upon  a  bill  filed  by  the  creditors  of  John  Tong,  pray- 
ing a  sale  of  his  real  estate  for  the  payment  of  his 

debts,  a  question  arose  whether  this  advowson  was 
assets  ;  Lord  King  decreed  that  it  was,  and  should  be 
sold  for  the  payment  of  Tong's  debts. 
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^  On  an  appeal  from  this  decree  to  the  Hou^  of 
Lords,  it  was  insisted  by  the  appellants)  that  this  ad- 
vowson  was  not  assets  at  law,  or  liable  to  the  demands 
of  any  of  the  creditors  of  Tong  j  because  at  law  no 
inheritance  was  liable  to  any  execution,  that  was  not 
capable  of  raising  some  profits  towards  satisfaction  of 
the  debt,  which  an  advowson  was  not.  On  the  other 
side  it  was  contended,  that'  at  common  law,  an  ad- 
vowson in  fee  was  an  hereditament  descendible  to 
the  heir,  valuable  in  itself,  and  saleable ;  and  even 
capable,  if  necessary,  of  having  an  annual  value  put 
upon  it  \  and  was  therefore  legal  assets  in  the  hands 
of  the  heir.    ' 

The  decree  was  affirmed,  with  the  concurrence  of 
all  the  Judges. 
Westfaling  v.      43.  In  a  case  before  Lord  Hardwicke  in  17*6,  one 
3  Aik.  46o!    ^^  ^^  questions  was,  whether  an  advowson  in  gross 

was  assets  by  descent.  His  Lordship  observed,  it 
had  been  said  the  authorities  went  no  farther  than 
where  there  had  been  a  trust  of  an  advowson,  and 
did  not  extend  to  a  legal  interest ;  but  that  this  argu- 
ment was  quite  cut  up  by  the  roots  by  the  determina- 
tion of  the  House  of  Lords  in  the  case  of  Tong  v. 
Robinson.  In  the  minute  book  of  that  day,  it  was 
taken  down  that  the  question  proposed  to  be  asked 
by  the  Judges  was,  whether  an  advowson  in  fee  was 
assets.  It  must  hav?  been  defectively  taken  by 
the  clerk:  the  question  intended  was,  whether  an 
advowson  in  gross  in  fee  was  assets ;  for  there  could 
be  no  doubt  as  to  an  advowson  appendant  to  a  manor, 
because  the  manor  itself  being  assets,  what  was  ap- 
pendant must  be  assets  likewise  ;  and  decreed  that 
it  was  assets  by  descent,  to  satisfy  specialty  debts. 
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Section  1. 

AN  advowson  consisting  in  the  right  of  presents^  Presentation, 
lion,  it  will  be  necessary  to  examine  into  the 
nature  of  this  act,  and  the  consequences  that  attend  * 
it ;  the  time  within  which  it  must  be  done ;  and  the 
persons  who  are  capable  of  performing  it. 

2.  Presentation  is  the  offering  a  clerk  by  the  patron  i  Inst.  120  a. 
or  proprietor  of  an  advowson  to  the  ordinary :  this 
might  formerly  have  been  done  either  by  word  or  by 
writing ;  but  since  the  statute  of  frauds,  29  Cha.  II. 
c.  3.  $  4«,  it  is  necessary  that  all  presentations  be  in 
writing. 
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J  Jem.  3*  A  presentation  in  writing  is  a  kind  of  letter, 

not  a  deed,  from  the  patron  to  the  bishop  of  the 
diocese,  in  which  the  hVing  is  situated,  requesting 
him  to  admit  the  person  presented  to  the  church. 

4,  A  presentation,  though  duly  made  in  all  re- 
spects, may  be  revoked  or  varied.  This  was  always 
held  with  respect  to  the  king,  but  was  doubted  as  to 
lay  patrons.  It  appears,  however,  to  be  now  fully 
settled,  that  a  lay  patron  may  revoke  hfs  presentation 

yXo^T^  ?.       at  any  time.     Sir  W.  Blackstone  has  observed,  that 

2  Black.  R.  *  presentation  was  certainly  revocable  by  the  prin- 
!^^'  i>  I  ciples  of  the  common  law,  because  it  vested  no  right 
Oa.  117.        in  any  one,  not  even  in  the  clerk  presented;  for  if 

the  clerk  had  a  right,  the  law  would  give  him  a 
remedy  to  recover  it  when  invaded.  There  was, 
however^  no  species  of  common  law  action  open  or 
competent  to  a  clerk,  to  recover  a  presentation,  when 
obstructed^  but  to  the  patron  only.  And  it  was  said 
arguendo f  in  the  House  of  Lords,  that  a  presentation 
conferred  no  interest  whatever, 
i  Inst.  244  a.      5.  When  the  ordinary  declares  that  he  approves  of 

the  presentee,  as  a  fit  person  to  serve  the  church  to 
which  he  is  presented ;  the  clerk  is  said  to  be  ad- 


inatitutioD.        6«  Institution  is  the  c(Hnmitment  to  the  clerk  of 
1  Inst.  344  a.  ^^  ^^^^^^  ^f  %o\3k  by  llie  ordinary.     The  form  and 

manner  of  it  is  thus :  the  clerk  kneels  before  the 
ordinary,  whilst  he  reads  the  words  of  the  institution, 
out  of  a  written  instrument  drawn  for  this  purpose, 
with  the  episcopal  seal  appendant,  which  the  clerk 
holds  in  his  hand  during  the  ceremony. 
Wats.  156.        7-  The  act  <^' presentation  only  gives  the  cleiic  a 

right  ^  rem^  but  institution  ^es  him  a  ri^t  in  re : 
tlierefore  the  clerk,  when  instituted,  may  enter  upon 


liOeXXI.   Advotvsan.  Ok.iu  S7— H.  15 

the  glebe,  aad  take  the  tithes ;  though  he  cannot  yet 
sue  for  them. 

8.  Afler  institution  given,  the  ordinary  issues  his  iDduction, 
mandate  for  induction,  directed  to  him  who  has  power  ^**^"  ^^^' 
to  induct  of  common  right.    This  person  is  generally 

the  archdeacon  of  the  diocese ;  though  by  prescription 
or  composition  others  may  induct. 

9.  The  induction  is  to  be  made  according  to  the  i  Burn's  Ecc. 
tenor  and  language  of  the  mandate,  by  investing  the  ^^*  ^^^* 
clerk  with  full  possession  of  all  the  profits  belonging 

to  the  church.    Accordingly  the  person  who  inducts, 
usually  takes  the  derk  by  the  hand,  and  lays  it  upon 
the  ring  of  the  church  door ;  or  if  the  church  is  in 
ruins,  then  upon  the  wall  of  the  church  or  church- 
yard, and  says  to  this  eflfect:— "By  virtue  of  this 
mandate  I  do  induct  you  into  the  real,  actual,  and 
coipOreal  possession  of  the  church  of  C.  with  all  the 
ligkts,  profits,  and  appurtenances  thereunto  belong- 
ing."    After  which  the  inductor  opens  the  door,  and 
puts  the  cleric  into  die  church,  who  usually  tolls  the 
bell,  to  make  his  iaduction  public,  and  known  to  the 
parisliidaers  ;  afber  this  tiie  inductor  endorses  a  certi- 
ficate of  the  induction  on  the  mandate,  which  is  wit- 
nessed by  the  persons  present. 

10.  It  has  been  atated,  ih^t  in  the  case  of  an  ad- 
vowson  donative,  neither  presentation,  institution,  or 
kiduction  ape  necessary. 

11.  Presentation  must  be  made  witiiin  six  calendar  9Ji  ^P*^'„ 

Wats.  c.  12. 

months  after  the  death  of  the  last  incumbent,  other- 
wise the  right  accrues  to  the  ordinary;  which  is 
oallad  a  lapse.  It  hieing  for  tbe  interest  of  religion 
tiifli  tfae  churdb  ^ould  be  provided  with  an  officiating 
miakteaCf  die  law  has  ther^ore  given  this  right  ct 
lapse,  in  order  to  quicken  the  patron,  who  might 
otherwise,  by  sufiering  the  church  to  remain  vacant. 
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avoid  paying  his  ecclesiastical   dues  ;   and  thereby 
frustrate  the  pious  intentions  of  the  founder. 
2In9t.d6l.        12.  As   the   computation    of  time  concerns  the 

church,  it  is  therefore  made  according  to  the  rules  of 
the  canon  law,  that  is,  by  the  calendar,  for  one 
half  year  j  not  counting  twenty-eight  days  to  a  month : 
and  the  day  on  which  the  church  becomes  void  is 
not  to  be  taken  in  the  account. 

2  Bum's  Ec.       13.  As  to  the  time  from  which  the  six  months  are 
^'  Y'      to  commence,  the  rule  of  the  canon  law  in  all  cases 

363.  '     *    was,  that  the  six  months  should  be  reckoned,  not 

from  the  time  of  the  voidance,  but  from  the  time 
when  the  patron  had  notice  of  the  voidance.  As  if 
the  incumbent  die^  beyond  sea,  the  six  months  shall 
not  be  counted  from  the  time  of  his  death,  but  from 
the  time  of  the  patron's  knowledge  thereof. 

Idem,  329.         14.  It  has  also  been  held,  that  although  no  lapse 

shall  incur,  if  no  notice  be  given  ;  yet  if  in  such  a 
case  a  stranger  presents,  and  his  clerk  is  instituted 
and  inducted,  and  the  patron  gives  no  disturbance 
within  six  months,  he  has  no  remedy  for  that  turn ; 
because  induction  is  a  notorious  act,  of  which  he  is 
boui^d  to  take  notice. 

Idem,  328.         15.  Where  a  clerk  is  refused  for  want  of  learning, 

or  on  account  of  his  morals,  the  patron  ought  to  have 
notice,  that  he  may  present  another  in  due  time ;  yet 
if  he  neglects  to  do  so,  the  lapse  shall  incur  from  the 
death  or  cession  of  the  former  incumbent,  not  frotn 
the  time  of  notice. 

Idein,  329.         16.  If  the  clerk  be  not  refused,  but  the  bishop 

^  only  delays  the  examination  of  him,  whereby  the  six 

months  pass,  no  lapse  shall  incur ;  because  the  church 

remains  void  by  the  bishop's  own  fault ;  and  he  is 

thereby  a  disturber. 
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17-  After  the  church  has  lapsed  to  the  immediate  Idem.  115. 
ordinary,  if  the  patron  presents  before  the  ordinary 
bas  filled  the  church,  the  ordinary  ought  to  receive 
liis  'derk,  Fof  lapse  to  the  ofdinary  is  only  an  op- 
portunity of  filling  a  trust,  viz.  of  appointing  a  proper 
person  to  supply  the  living,  in  the  case  of  the  patron's 
neglect ;  which  being  performed  by  the  patron  him- 
jsel^  the  ordinary  can  then  derive  no  advantage 
irom  it. 

1 8.  In  the  case  of  an  advowson  donative,  no  lapse  Wata.  107. 
incurs  by  the  non-presentation  of  the  patron,  within 

six  months :  the  ordinary  may  however  compel  the 
patron  to  present,  by  means  of  ecclesiatical  censures. 

19.  With  respect  to  the  persons  capable  of  exer-  Who  may 
rising  the  light  of  presentation,  all  those  who  are  sole  P"^*"  • 
seised  in  fee,  in  tail,  or  for  life ;  or  possessed  of  a  term 

for  years,  of  a  manor,  to  which  an  advowson  is  appen. 
dant ;  or  of  an  advowson  in  gross  ;  may  present  to 
the  church. 

ao.  Where  a  person  is  entitled  to  an  advowson  in  Wats.  140. 
right  of  his  wife,  he  must  present  in  Iiis  own  name, 
and  that  of  his  wife  ;  and  not  in  his  own  name  only, 
in  right  of  his  wife. 

31.  It  has  been  stated  that  a  man  may  be  tenant  c.  1.^26,  &c» 
by  the  curtesy,  and  a  woman  tenant  in  dower,  of  an 
advowson ;    in  which  case  they  may  present  to  the 
church,  if  it  becomes  vacant  during  their  lives. 

22.  Where  a  person  is  seised  of  an  advowson,  and  1  Inst.  388 «. 
the  church  becomes  vacant  in  his  lifetime  j   if  he  ^^^'  ^^' 
dies  before  he  has  presented,  the  right  of  presenta- 
tion devolves  to  his  executors,  because  it  is  considered 
as  a  chattel  real.     But  if  the  incumbent  of  a  church  Id.  76. 
be  also  seised  in  fee  of  the  advowson  of  the  same 
church,  and  dies,  the  right  to  present  will  devolve  to 
his  heir,  and  not  to  his  executor.    For  the  avoidance 

Vol.  III.  C 
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1-  :  : -^:^' :  ::>  tTiO  Jieir,  happening  at  the  same  instant, 
:  -  r  ' '  ^  ■:'  t'"^  e  h^ir  shall  be  preferred,  as  the  most 

^x  'irr-e:^  a  person  has  a  grant  of  the  next  pre* 
?.::^iu-c  ::  i  church,  it  is  considered  as  a  chattdi 
rrx-.  -^t -J-",  i  r?cc  disposed  of,  will  vest  in  his  execu- 


I  c- 


^   .rjc  tiw  L^c,;  Co^e  says,  a  guardian  in  socage  of  an 


--^.  "-'  - 


A  v"^  ♦-C^^ 

H 

-'  -  ^  -c  ^vl  c:*  a  manor  to  which  an  advowson  is 
jjL'fx  \i?-  c.  >hi>-  t:v>t  present  to  the  church  j  because 


^        V  - 


•^  •:fci.o  rv^^.ng  for  the  presentation,  for  which 
^c  -  'x  4.v\xmt  to  the  heir ;  and  therefore  the  heir 
nv"^    .*    '^vAS    oiso    present,   of  what  age    soever 

;  ^^  ^xvsjnno  is  now  fully  established ;  and  in  the 
•sY,x^^-  K  o*^^  it  was  determined  that  an  infant,  who 
^;^>  :xv  Ji  ^cAr  old,  might  nominate  or  present  to  a 

C.V  iN,::l  Arthington  conveyed  an  advowson  to 
t'\r<VH>s,  M)H>n  tnist  to  present  such  son  of  a  particu- 
V:^«  fv^  N<Ni>^  as  should  be  capable  of  taking  the  same, 
^  or^  fV  church  became  void:  and  if  that  person 
>>xi.t  )H^  >ou  iiualified  to  take  the  living  at  that  time, 
i;m\  lu  trust  to  prcwsent  such  person  as  the  grantor, 
h'<  hou^  t'V  assigns,  should  appoint,  and  in  default  of 
Na\  S  uoiuiufttion  by  the  grantor  or  his  assigns,  that 
Ou^  tiU'^toos  should  present  a  person  of  their  own 
chousin;*:.  The  gmntor  died,  leaving  his  son  and 
hoM\  WW  iulant  of  six  months  old.  The  living  became 
\;>ruiUuuthhoperson  named  in^deedhavingthen  no 
H\»u  \  a|UibKH>f  taking  the  living,  the  guardian  of  the  son 
tvu^k  \u\\\  in  his  arms,  and  guided  his  pen  in  making 
luH  n\«rk  ;  and  made  him  seal  a  writing,  whereby  one 
\\M\  was  nominated  and  appointed  to  the  trustees, 
in  otxlev  to  bo  presented  by  thejn  to  the  living.    The 
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tmfltees  supposing  the  plaintifl^  as  an  infant,  unable 
to  make  such  an  appointment,  refused  to  present 
Mr.  Hitch ;  upon  which  the  infant  brought  his  bill 
against  the  trustees,  to  have  them  ^ecute  their  trust, 
in  piiesenting  his  nominee. 

It  was  argued  for  the  defendants  that  the  presen- 
tations of  clerks  to  bishops  for  admission  to  churcbesi 
was  an  act  that  required  judgement  and  discretion, 
which  an  infant  was  not  master  of ;  and  though  the 
law  suffered  them  to  pres^it  to  their  own  livings,  yet 
it  was  of  necessity,  because  there  was  nobody  dse  to 
do  itj  and  if*  they  could  not,  then  a  lapse  must  incur ; 
for  a  presentation  to  a  living  being  a  thing  of  no 
value,  and  therefore  not  to  be  accounted  for,  a 
guardian  could  not  have  it :  whereas  in  the  present 
case,  if  the  grantor  or  his .  heirs  neglepted  or  were 
incapable  of  presenting,  the  trustees  were  expressly 
authorized  to  present,  whose  act  would  be  considered 
as  the  act  of  the  infant ;  so  that  no  injury  would  be 
done  to  any  body.     And  though,  in  cades  of  evident 
necessity,  equity  might  square  itself  by  law,  yet, 
where  no  such  necessity  appeared,  reason  and  common 
sense  ought  to  prevail :  from  whence  it  was  inferred, 
that  the  nomination,  being  an  act  requiring  discre- 
tion and  judgement,  was  void;   and  the  trustees 
entitled  to  present  their  own  clerk. 

On  the  other  side  it  was  contended,  that  in  the  case 
of  presentation,  as  an  infant  just  bom  might  present 
at  law,  so  tiie  law  did  not  look  on  it  as  an  act  which  / 
required  discretion  in  the  patron ;  nor  indeed  was  it 
requisite,  for  infants  being  supposed  to  follow  the 
directions  of  their  guardians,  might  be^  informed  by 
them,  who  was  a  proper  person ;  or  if  they  were  not, 
yet  a  presentatio&  being  only  a  bare  recommendation 
cf  a  derk  to  the  bi^op,  and  lot  an  «ct  which  gave 
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^  ^^  ^«)^     sir  -iitawMt  m  toe  Kving,  and  the  bishop  being  abso» 

lute  fBS§t  of  the  person's  abilities,  there  did  not 
appear  anj  gneal  reason  why  an  infant  might  not 
BBike  rt^  as  well  as  a  person  of  full  age ;  and  it  was 
mx.  c/  necessity  that  they  must  present ;  for  though  a 
i&l«e  nakht  kiciir,  yet  the  presentation  of  the  minor, 
OS  ttfee  next  vacancy,  was  reserved ;  and  nothing  di- 
v^ested  out  of  him  by  the  bishop's  collation ;  so  that, 
K  to  the  infant,  it  was  the  same  whether  the  bishops 
collated,  or  the  trustees  presented  :  wherefore  they 
interred  equity  ought  to  be  bound  to  the  law,  since 
the  case  and  reason  of  the  thing  was  alike,  for  other- 
wise the  greatest  confusion  and  uncertainty  would 
foUow* 

Lord  King  said — **  An  infant  of  one  or  two  years 
old  may  present  at  law;  then  why  may  they  not 
nominate  ?  Does  the  putting  a  mark  and  sesl  to  a 
nomination  require  more  discretion  than  to  a  pre- 
sentation ?  The  'guardian  is  supposed  to  find  a  fit 
person,  and  the  bishop  to  confirm  his  choice ;  and  if 
this  is  permitted  in  law,  why  should  a  court  of  equity 
act  otherwise  in  equitable  estates  ?"  Decree  for  the 
plaintiff. 
^^,^«.  26.  Mr.  Hargrave  has  observed,  that  though  this 
decision  may  remove  all  doubts  about  the  legal  right 
of  an  infant  v£  the  most  tender  age  to  present,  still 
it  remains  to  be  seen  whether  the  want  of  discretion 
would  induce  a  court  of  equity  to  control  the  exer- 
cise, where  a  presentation  was  obtained  from  an  infant, 
without  the  concurrence  of  the  guardian. 
s^wMi  IV  aj.  Where  an  advowson  is  held  in  joint  tenancy, 

v!ul!«i«  r.  ^  the'joint  tenants  must  concur  in  the  presentation. 
iKuljihAw,  If  j^n  advowson  is  vested  in  trustees  ,and  their  heirs, 
>  iiro.  TarU  upon  trust  to  present  to  the  church  whenever  it 
^'  ^^^*       becomes  vacaDt»  they  are  joint  tenants }  and  there- 
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fore,  upon  any  avoidance,  must  all  join  in  the  pre- 
sentation. 

28.  If  there  be  two  ioint  tenants  of  an  advowson,  l  Inst.  1866.. 
and  one  presents  without  the  other,  this  is  no  usurpa- 
tion upon  his  companion.  But  if  tlie  joint  tenant 
ivho  presented  dies,  it  shall  serve  for  a  title  in  a  quare 
hnpedit^  brought  by  the  survivor :  if  on^  joint  tenant 
presents,  or  if  they  present  severaUy,  the  ordinary 
may  either  admit,  or  refuse  such  a  presentee ;  unless 
they  all  join  j  and  after  the  six  months,  he  may  pre- 
sent by  lapse. 

9Q.  By  the  common  law,  where  an  advowson  de-  Coparcenen. 
scends  to  coparceners,  and  they  cannot  agree  to  p/"*V  i$$  *• 
present  jointly,  the  eldest  sister  shall  have  the  first 
turn,  the  second  the  next,  and  so  of  the  rest,  accord- 
ing  to  their  seniority :  this  privilege  extends,,  not  only  2  Inau  ^65. 
to  their  heirs,  but  to  the  several  assignees  of  each 
coparcener,  whether  they  acquire  the  estate  by  con- 
veyance, or  by  act  in  law,  as  tenant  by  the  curtesy,, 
who  shall  have  the  same  privilege  by  presenting  in 
turn,  as  his  wife  would  have  had,  if  aKve«. 

SO.  The  estate  of  an  advowson  descended  to  two  Bulkr  t. 
daughters  as  coparceners :  the  church  became  vacant  eter  ^i  v^ 
twice  in  their  time,  and  both  joined  in  presentation :  340. 
the  eldest  married,  settled  her  estate  in  the  common 
way,  and  died..    A  vacancy  happening,  the  husband 
of  the  eldest,  entitled  to  her  estate  as  tenant  by  the 
curtesy,  or  under  the  settlement,  claimed  to  present. 
The  question  was,  whether  the  alternate   turn  of 
presentation  among  coparceners  continued  to    the 
grantee ;  that  is,  whether  the  persons  to  whom  it 
was  conveyed  were  to  be  considered  as  enjoying  the 
9ame  privileges  of  presenting  in  turn,  as  the  sistera 
and  parceners,  if  they  had  their  own  estate. 

C  3 
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Mr.  Baron  Clarke  was  clearly  erf*  c^nion,  upon  the 
Willes  Rep.  authority  of  the  passage  in  2  Inst.  365.,  that  the  hus- 
^^3-  band  of  the  eldest  sister  was  entitled  to  the  pre- 

sentation. 

31.  By  the  statute  Westm.  2.  c.  5.  it  is  provided, 
that  where  an  advowson  descends  to  coparceners, 
though  one  presents  twice,  and  thereby  usurps  upon 
his  coheir,  yet  he  that  was  negligent,  shall  not  be 
barred,  but  another  time  shall  have  his  turn  to  present 
when  it  falleth. 
2  Inst.  365.  32.  Lord  Coke,  in  his  comment  on  this  statute, 
2^     ^^*     says, — If  a  stranger  usurps  in  the  turn  of  any  of 

them,  this  does  not  put  her  sister  out  of  possession, 

in  respect  of  the  privity  of  estate,  no  more  than  if 

one  coparcener  takes  the  whole  profits. 

Bro.  Ab.  Tit.     -33.  Tliere  were  four  coparceners  of  an  advowson. 

^"I'lV""^     The  first  daughter  presented  to  the  first  avoidance  j 

the  second  daughter  to  the  second ;  on  a  third  avoid- 
ance, a  stranger  usurped  on  the  third  daughter,  and 
Vide  Barker    presented ;  the  presentee  was  instituted  and  inducted 
Willes  R.'      and  died.    The  fourth  shall  not  lose  her  turn  by  the 

1  h'    «i   ir  *^^^^  daughter's  suffering  a  stranger  to  present  by 
412.  '  usurpation,  but  shall  present  to  that  avoidance. 

2  Inst.  365.        94*.  Although  coparceners  make  composition  to 

present  by  turns,  this  being  no  more  than  the  law 

doth    appoint,    expressio   eoritm    qtue    tacite  imunt^ 

nihil  operatur  .*    therefore  they  remain   coparceners 

olf  the  advowson ;  the  inheritance   of  which  is  not 

'  divided. 

Tenants  in         35.  Tenants  in.  common  of  an  advowson  must  all 

ommon.      j^j^  ^^  presenting  to  the  church.      If  they  present 

severally,  the  ordinary  may  either  admit  or  refose  the 

clerk  \  and  after  six  months,  he  may  present  by  lapse* 

2  Roll.  Ab.      But  if  one  tenant  in  common  presents  aloiie,  thif  w3l 

not  put  the  other  out  of  possession* 
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36*  It  is  laid  down  by  Lord  Holt,  that  joint  tenants  ^^^^^^  ^ 
gf  an  advowson  may  make  partition  to  present  by  Ep.  Samm  v. 
turns  ;  which  will  divide  the  inheritance  aliquatenus^  i  L,d!^aym. 
and  create  separate  rights.     So  that  the  one  shall  535, 
present  in  the  one  turn,  and  the  other  in  the  other ; 
which  is  a  sufficient  partition.    For  partition  of  the 
profits,  is  a  partition  of  thie  thing,  where  the  thing 
and  the  profits  is  the  same.    It  cannot  make  two 
advowsons  out  oi  one,  but  it  can  create  distinct  rights 
to  present  in  the  several  turns.     And  in  this  case 
each  of  the  parties  is  said  to  have  odoocaHcmem  me-^  i  Inst.  18  a. 
(Ueiatis  ecclesuF. 

37*  By  the  statute  7  Ann.  c  18.  §  2.  it  is  enacted, 
**  That  if  coparceners,  or  joint  tenants,  or  tenants  in 
common,  be  seised  of  any  estate  of  inheritance  in  the 
advowson  of  any  church  or  vicarag^,  or  other  eccle- 
siastical promotion,  and  a  partition  is  or  shall  be 
made  between  them,  to  present  by  turns,  that  there- 
upon every  one  shall  be  tak^n  and  adjudged  to  be 
seised  of  his  or  her  separate  part  of  the  advowson,  to 
present  in  his  or  her  turn ;  as  if  there  be  two,  and 
they  make  such  partition,  each  shall  be  said  to  be 
seised,  the  one  of  the  one  moiety  to  present  in  the 
first  turn,  the  other  of  the  other  moiety  to  present 
in  the  second  turn :  in  like  manner,  if  there  be  three, 
four,  or  more  ;  every  one  shall  be  said  to  be  seised 
of  his  or  her  part,  and  to  present  in  his  or  her  turn.'' 

S8.  Where  a  person  mortgages  an  advowson,  the  Mortgagors 
l^al  right  to  present  is  transferred  to  the  mortgagee  ;  ^au."^ 
yet  he  cannot  present  a  clerk  of  his  own  choice;  Amhusrstv. 
whether  the  advowson  be  appendant  or  in  gross.  2Vern/40l. 
For  since  the  presentation  is  gratuitous,  and  the  ^^}}:^' 
mortgagee  cannot  account  for  any  benefit  from  iU  Com.  R-  343, 
a  court  of  equity  will  compel  him  to  present  the 
jKHirinee  of  the  mortgagor.  .       . 
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S9*  A  petition  wa^  presented  on  behalf  of  a  mort* 
g^or,  that  the  mortgagee  of  a  naked  advowsoir 
might  accept  of  his  nominee,  and  pre^nt  him  upon^ 
an  avoidance,  the  incumbent  being  dead.  It  wb» 
insisted  for  the  mortgagee,  that  as  there  was  a  large 
arrear  of  interest^  he  ought  to  present,  if  any  advan- 
tage accrued  frota  it;  and  the  case  in  Peer  Williams 
was  cited,  where  the  plaintiff's  father,  being  possessed 
of  a  99  years  term  of  the  advowson  of  Eckington,. 
made  a  mortgage  thereof  to  the  defendant,  and  m 
the  mortgage  deed  was  a  covenant,  that  on  ev^ry 
avoidance  of  the  church,  the  mortgagee  should 
present ;  in  which  the  Court  gave  no  opinion ;  but 
seemed  to  incline,  that  the  mortgagee  had  a  right  to 
present. 

•  Lord  Hardwicke  was  of  opinion  that  the  mortga^ 
gor  ought  to  nominate ;  and  that  it  was  not  presumed 
any  pecuniary  advantage  was  made  of  a  presentation* 
He  observed  that  these  were  indifierent  securities,  but 
the  mortgagee  should  have  considered  it  before  he 
lent  his  money ;  and,  instead  of  bringing  a  bill  of 
foreclosure,  as  he  had  done  in  this  case,  should  have 
prayed  a  sale  oi  the  advowson*  The  next  day  he 
mentioned  that  he  was  not  clear  as  to  this  point,  and 
that  he  had  looked  into  the  case  of  Gardiner  v. 
Griffiths,  according  to  the  state  of  it  in  the  House  of 
Lords,  where  the  decree  of  Lord  King  was  affirmed^ 
and  said  that  was  a  mixed  case ;  and  that  he  doubted 
himself  whether  a  covenant,  that  the  mortgagee 
should  present,  as  was  the  case  there,  was  not  void ; 
rbeing  a  stipulation  for  something  more  than  the 
principal  and  interest ;  and  the  mortgagee  could  not 
account  for  the  presentation. 

The  question  was  adjourned  for  farther  considera- 
tion to  the  next  day  of  petitions,  when  the  mortgagee 
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not  being  able  to  find  any  precedent  in  his  favour^ 
gave  up  the  point  of  presenting ;  and  an  order  was 
made  that  the  mortgagor  should  be  at  liberty  to .  pre- 
sent, and  the  mortgagee  was  obliged  to  accept  of  the 
mortgagor's  nominee, 

40.  It  was  formerly  understood  that  where  a  manor.  And  Tenantft 
to  which  an  advowson  was  appendant,  was  extended  MerchaDt. 
on  a  statute  merchant ;  if  tiie  church  became  void  ^**^f  ^^  ^• 

.  '  Ep.  Glottces- 

durmg  the  cc^izee's  estate,  he  might  present  to  it.  ter,  Ow.  49. 
But  it  is  to  be  presumed,  that  if  a  case  of  this  kind 
were  now  to  arise,  the  cognizor  of  the  statute  would 
be  allowed  to  nominate  a  cleik  to  the  cognizee ;  by 
analogy  to  the  case  of  a  mortgage. 

41.  It  has  been  held,  that  if  a  patron  of  a  church  AndBwik. 

*  nipts. 

is  a  bankrupt,  and  the  church  becomes  void  before  Wau.  106. 
the  advowson  is  sold  under  the  commission,  the 
bankrupt  shall  present,  or  nominate,  to  the  church. 

42.  With  respect  to  the  persons  who  are  disabled  ^^^  ^^^ 
fiom  presenting  to  a  church,  none  but  natural-bom  presenting, 
subjects  can  excercise  this  right.     And  therefore  Wats.  106. 
if  an  alien  purchases  an  advowson,  and  the  church 
becomes  vacant,  the  king  shall  have  the  presenta- 
tion. 

4S.  Where  a  person  seised  of  an  advowson  is  out- 
lawed, and  the  church  becomes  vacant  while  the 
outlawry  is  in  force,  such  person  is  disabled  from 
presenting,  and  the  avoidance  is  forfeited  to  the 
crown. 

44.  By  the  statute  1  WilL  &  Maiy,  sess.  1.  c.  26. 
every  person  who  shall  refuse  or  neglect  to  subscribe 
the  declaration  mentioned  in  an  act  of  that  parlia- 
ment, intituled  *<  An  Act  for  the  better  securing  the 
Government,  by  disarming  Papists ;''  shall  be  disabled 
to  make  any  presentation  to  a  benefice.    And  the 
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ch^cellor  and  scholars  of  the  universities  of  Oxford 
and  Cambridge  shall  have  such  presentation^  * 

4fS.  By  the  third  section  of  tliis  statute,  the  trustees 
of  Roman  Catholics  are  disabled  from  presenting  to 
any  benefice.  And  by  the  fourth  section,  such 
trustees,  by  presenting  without  giving  notice  of  the 
avoidance  to  the  vice-chancellor  of  the  university,  to 
whom  the  presentation  shall  belong,  within  three 
months  after  the  avoidance,  become  liable  to  a  penalty 
of  500  L 

'  46.  By  the  statute  12  Ann,  st  2.  c.  14*  §  1.  Roman 
Catholics  are  disabled  from  presenting  to  any  benefice ;, 
and  every  such  presentation  is  declared  void  to  all 
intents  and  purposes.  By  the  stat  11  Geo.  2.  c.  17* 
§  5*  every  grant  made  of  any  advowson  or  right  of 
piresentation,  collation,  nomination,  or  donation  to 
any  benefice,  by  any  person  professing  the  Catholic 
religion,  or  by  any  mortgagee  or  trustee  of  .such 
person,  shall  be  null  and  void ;  unless  it  be  for  valuable 
consideration  to  a  Protestant  purchaser. 
Lunatics        '    47.  A  lunatic  cannot  present  to  a  church,  nor  hi« 

committee.  For  where  a  lunatic  is  seised  of  an  ad- 
vowson, the  Lord  Chancellor,  by  virtue  of  the  general 
authority  delegated  to  him,  presents  to  the  living,, 
whatever  the  value  of  it  be  j  generally,  however, 
Lcct.vol.  1.  giving  it  to  one  of  the  family.  This  right,  says 
409.  pj.^  Wooddesoni  was  first  asserted  by  Lord  Talbot ; 

whose  example  has  been  followed  by  all  his  succes* 
sors. 


'  *  The  preseatation  ta  the  livings  situated  south*  of  the  Trent, 
belong  to  Oxford ;  and  those  situaAed  north  of  that  river^  belong 
to  Cambridge. 
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48.  The  right  of  ptesentation  is  but  a  limited  trufit,  Examination 
for  the  bishops  are  stiU  in  law  the  judges  of  the  ^^^^^^^^^^ 
qualificatioos*  of  those  who  are  presented  to  them. 
P^OQB  never  had  the  absolute  disposal    of  their 
churches^  upon  their  own  terms ;  but  if  they  did  not 

present  fit  persons,  within  the  limited  time,  the  care 
of  appointing  a  proper  person  to  fill  up  the  vacant 
benefice,  returned  to  the  bishop. 

49.  The  law  requires  that  the  person  presented  be  2  Inst*  6SK 
idonea  persona :  various  exceptions  may  therefore  be 

made  to  the  character  and  qualifications  of  the  person 
presented ;  1st,  Concerning  his  person,  if  he  be  under 
age,  or  a  layman ;  Sdly,  Concerning  his  conversation, 
if  it  be  irregular  or  criminal ;  ddly.  Concerning  his 
ability  and  sufficiency  to  discharge  his  pastoral  duty, 
which  belongs  to  the  bishop,  as  the  proper  ecclesi# 
astical  judge ;  who  may  and  ought  to  refuse  the  per* 
son  presented,  if  he  be  not  idonea  persona. 

50.  It  is  a  good  cause  of  refusal  of  a  clerk,  that  he  2  Roll.  Ab. 
is  simoniacus  in  the  same  presentment ;  that  is,  has 

made  a  corrupt  contract  to  be  presented ;  or  that  he 
is  simoniacus  in  another  benefice. 

51.  It  was  resolved  by  the  Court  of  King's  Bench  Sptcofs 
in  92  Eliz.  that  all  such  as  are  su£Scient  causes  to  5  i^ep.  57. 
deprive  an  incumbent,  are  sufficient  to  refuse  a  pre«- 
seatee. 

5i.  When  the  bishop  refuses  without  good  cause,  Wats.  230. 
or  imduly  delays  to  admit  and  institute  a  clerk  to  the 
church,  to  which  he  is  presented,  the  clerk  may  have 
his  remedy  against  the  bishop  in  the  ecclesiastical 
court. 

5S,  If  the  patron  finds  himself  aggrieved  by  the  2  Inst.  631. 
ordinary's  refusal  of  his  clerk,  he  may  have  hitf  remedy 
l^  writ  oi  qtmre  impcdit^  in  the  temporal  court  ^  and 
in  such  case  tlie  ordinary  must  show  the  cause  of  his 
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refusal,  specially  and  directly ;  not  only  that  he  is  sd 
schismatic  or  a  heretic,  hut  also  the  particular  schi»- 
matical  or  heretical  opinions,  with  which  he  is  charged, 
must  be  set  forth ;  for  the  examination  of  the  bishop 
does  not  finally  conclude  the  plaintiff;  and  without 
,  showing  specially,   the  Court  cannot  inquire   and 
resolve  whether  the  refusal  be  just  or  not     If  the 
cause  of  refusal  be  spiritual,  the  Court  shall  write 
to  the   metropolitan  to  certify  thereof ;   or  if  the 
cause   be  temporal,    and  sufficient   in   law>  which 
the  temporal  court  shall  decide,  the  same  may  be: 
traversed,  and  an  issue  thereupon  joined,  and  tried, 
by  a  jury. 
£p.  Exeter,       S4f.  It  has  been  determined  by  the  House  of  Lords^ 
Show.  Pari.    ^^^  ^^  ^^  ^  good  plea  on  the  part  of  a  bishop,  in  a 
Ce.  88.  quare  hnpeditj  that  the  presentee  was  a  person  not 

sufficient  or  capable  in  learning  to  have  the  church ; 
and  that  he  need  not  set  forth  in  what  kind  of  learn- 
ing,  or  to  what  degree,  he  was  defective. 
Of  Simony.        55.  As  it  is  of  the  utmost  importance  to  the  public 

that  ecclesiastical  offices  should  be  conferred  on  those 

only  whose  learning  and  piety  qualify  them  for  the 

duties  annexed  to  such  offices ;  the  law  has  always^ 

been  extremely  careful  in  watching  over  those  who 

have  advowsons,  least  they  should  be  influenced,  in 

the  exercise  of  the  right  of  presentation,  by  any  cor- 

^rupt  or  improper  motives.     It  has  therefore  been 

1  Inst.  17  6.    established  from  the  earliest  times,  that  no  pecuniary 

a^Inst.  153.    ^^  other  valuable  consideration  ought,  in  any  instance, 

to  be  given  or  received,  for  procuring  a  presentation 
to  a  church.    This  ofience  is  called  simony  in  the 
canon  law ;  the  person  making  a  corrupt  contract  of 
*  this  kind  is  called  smamacjiSi   and  a  person  thus 

presented  to  a  church  is  said  to  be  smofiiace  pro* 
fMtus. 
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56.  By  the  statute  31  Eliz.  c.  6.  it  is  enacted,  for 
avoiding  of  simony,  that  if  any  patron,  for  any  sum  of 
money,  reward,  gift,  profit,  or  benefit,  directly  or 
indirectly,  or  for  or  by  reason  of  any  promise,  agree- 
ment, grant,  bond,  covenant,  or  other  assurance, 
shall  present  or  collate  any  person  to  an  ecclesiastical 
benefice  or  dignity,  such  presentation  shall  be  void ; 
the  presentee  be  rendered  incapable  of  ever  enjoying 
the  same  benefice ;  and  the  Crown  shall  present  to  it 
for  that  time  only. 

57*  It  was  formerly  held,  that  if  a  person  who  had  Wats.  96. 
acquired  a  benefice  by  simony^  enjoyed  it  during  his 
life,  the  king  might  present  after  his  death,  because 
the  church,  notwithstanding  the  institution,  and  in- 
duction of  the  simonist,  remained  void  to  the  king's  - 
presentation,  before  his  death ;  and  his  death  could 
not  make  him  incumbent,  that  was  none^  befbiB,  or 
otherwise  alter  the  case.  But  now,  by  the  statute 
1  Will.  &  Mary,  c.  16.,  it  is  enacted,  that  if  a  person 
simoniacally  presented,  shall  die  without  being  con- 
victed of  such  simony,  in  his  lifetime,  such.simoniacal 
contract  shall  not  prejudice  any  innocent  patron 
or  clerk,  on  pretence  of  lapse  to  the  crown,  or 
otherwise. 

38.  The  first  kind  of  simony  under  the  statute  Procuring  a 
31  Eliz.  is,  where  any  sum  of  money,  gift,  reward,  fo^Money^^ 
profit,  or  benefit  is  given  or  promised,  directly  or  in- 
directly, for  procuring  a  presentation  to  a  benefice. 
And  Lord  Coke  says,  simony  is  more  odious,  because  Sinau  156. 
it  h  ever  accompanied  with  perjury :  for  the  presentee 
is  sworn  not  to  commit  simony. 

59*  If  a  clerk  seeks  to  obtain  for  money  a  pre-  Wats.  43. 
sentation  to  a  void  church,  though  afterwards  the 
patron  presents  him  gratis,  yet  this  simoniacal  attempt 
disablies  him  from  taking  the  benefice ;  being  deemed 
4 
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an  unfit  person  to  hold  it,  for  having  at  any  time  been 
capable  of  intending  to  obtain  it  corruptly* 
Idem,  37.  60.  If  a  patfon  promises  a  clerk  that,  in  considem* 

tion  of  his  manying  his  daughter  or  kimwoman,  he 
will  present  him  to  a  living  when  void,  this  is  a  simo- 
niacai  contract. 
Byrtc  V.  61 .  But  where  A.  covenanted  that  R  his  son  should 

Crp^CaniQi.  ®^^  C.  the  daughter  of  D.,  in  consideration  ci 
which  D.  covenanted  to  advance  800  A  for  his 
daughter's  portion ;  and  A,  covenanted  to  settle  cer- 
tain lands  <m  his  son  and  his  intended  wife.  There 
were  likewise  covenants  on  the  part  of  A#  for  the 
vahie  of  the  lands,  and  for  quiet  eifi^ment  \  and  a 
covenant  cm  the  part  i£  D.  to  procure  a  certain  bene^ 
fioe  for  B.  on  the  next  avoidance;  It  was  held  diat 
tins  was  not  a  corrupt  contract,  it  not  being  a  cove- 
nant in  consideration  of  the  marriage,  but  a  distinct 
and  independent  covenant,  without  any  apparent 
consideration. 
BiJcer  T.  624  A  reservEtion  of  a  pro^  to  a  sirai^r^  as  an 

N^^'^u'sf'     asfhuity  to  the  widow  or  son  of  the  last  incumbent, 

does  not  appear  to  be  within  the  statute  31  Eliz., 
though  Doctor  Watson  doubts  it ;  but  it  is  perfectly 
clear  that  a  reservation  of  any  kind  of  profit,  in  favour 
of  the  patron,  is  within  the  stattrte. 
HutcbbscMirs      63.  It  was  resolved  by  all  the  Judges,  in  8  .^ac.  I., 

9?^*  .r..  that  if  any  should  receive  or  take  money,  fee,  re- 
12  Rep.  101.  ,         -^    ,  n      n  . 

Id.  74.  .ward,  or  other  profit,  for  any  presentation  to  a 
Cro*El'^  benefice  with  cure,  although  in  truth  he  which  is  pre- 
789.  sented'be,.not  knowing  of  it,  yet  the  presentation, 

admission,  and  induction,  are  void,  by  the  express 
words  of  the  statute  31  Eliz.,  and  the  king  dball  have 
the  presentation  hac  vice.  For  the  statute  intends  to 
inflict  punishment  upon  the  patron,  as  upon  the 
author  of  this  corruption^  by  the  loss  of  his  presenta- 
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tJon ;  and  upon  the  incumbent  who  came  in  by  such 
a  corrupt  patron,  by  the  loss  of  his  ineumbettcy, 
although  that  he  never  knei^  of  it.  But  if  the  pre- 
sentee be  not  cc^izant  of  the  conruption,  then  he 
shall  not  be  within  tlie  clause  of  disability  in  liie  same 
statute. 

64.  In  a  writ  of  error  to  reverse  a  judgement,  Rex  v. 
whereby  the  king  had  recovered  upon  a  title  erf  ^^^^329 
simony,  which  was,  that  a  friend  of  the  clerk  bad  2  Keb.  204. 
agreed  to  give  a  sum  of  money  to  J.  S.,  who  was  not   . 

the  patron,  to  procure  the  clerk  to  be  presented  to  a 
church,  who  was  presented  accordingly. 

It  "w^A  assigned  for  error,  that  it  did  not  appear 
that  either  patron  or  clerk  were  acquainted  with  the 
agreement.  Bot  the  Court  said,  t^  clert:  wa»  wrq^ 
niaee  promotus.  And  it  was  said  that  Doctor  Diixcm 
had  enjoyed  the  church  of  St.  Clements  above  twenty 
years  by  such  a  title  of  the  king's ;  the  presentee  of 
the  patron  being  ousted,  by  reason  of  a  friend's  having 
given  money  to  a  page  of  the  Earl  of  Exeter,  to  en- 
deavour to  procure  the  presentation ;  and  neither  the 
earl  nor  the  clerk  knew  any  thing  of  it. 

65.  The  second  kind  of  simony  is,  where  the  right  Sale  of  the 
of  presenting  is  sold  at  the  time  when  the  church  is  during  a  ^° 
vacant.     This  was  also  held  to  be  void  at  common  Vacancy, 
law  f  because,  during  the  vacMicy  of  the  church,  the 

light  of  presenting  was  but  a  cfiose  in  actioUj  which 
couid  not  be  transferred. 

66.  A  patron  of  an  advowson,  the  church  being  Stephens 
void^  granted  to  B.  prodimam  presentationem  to  the  liye^*  282  b. 
said  church,  7'flm  vaeantem^  ita  quotl  liceat  B.  hoc  we  Je«kCent.  6. 
ad  dictam  ecclesiam  pre^eniare.  ""^  ''•  ^ 

Resolved,  by  all  the  Judges  of  England,  that  the 
gnmt  was  void,  for  the  present  avoidance  was  a  thing 
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in  action  and  privity,  and  vested  in  the  person  of  the 
grantor. 

67*  A  lease  of  an  advowson,  granted  after  the 
church  became  vacant,  was  adjudged  void,  as  to  the 
immediate  presentation.  And  it  is  said  by  Lord 
iEIardwicke,  that  the  sale  of  an  advowson  during  a 
vacancy  was  not  within  the  statute  of  simony,  as  a 
sale  of  the  next  presentation  was,  but  was  void  by 
the  common  law. 

68.  In  a  modem  case,  the  Court  of  King's  Bench 
was  clear  that  a  grant  of  a  next  presentation,  or  of 
an  advowson,  made  after  the  church  was  actually 
fallen  vacant,  was  a  void  grant,  qtioad  the  fallen  va- 
cancy. Lord  Mansfield  and  Mr.  Justice  Wilmot  said, 
the  true  reason  why  a  grant  of  a  fallen  presentation 
of  an  advowson,  after  avoidance,  is  not  good,  quoad 
the  fallen  vacancy,  is  the  public  utility ;  and  the  better 
to  guard  against  simony :  not  for  the  fictitious  reason 
of  its  being  a  chose  in  action. 

69.  It  was  held  in  the  same  case,  that  a  grant  of  a 
presentation,  after  institution  of  the  incumbent  to  a 
second  living,  which  vacated  the  first,  was  void; 
because  the  church  was  considered  as  vacant  from 
the  time  of  institution. 

70.  If  the  patron  sells  the  fee  simple  of  the  ad- 
vowson after  the  avoidance,  neither  he  nor  his  vendee 
can  have  a  quare  vmpedit;  because  the  avoidance 
mak^s  it  a  chose  in  action^  so  that  it  does  not  pass  to 
the  grantee ;  and  the  grantor  has  destroyed  bisection 
by  his  conveyance ;  so  none  can  have  it 

7L  If  a  presentation  be  made  by  a  person  usurp- 
ing the  right  of  patronage,  and  pending  an  action  for 
removing  his  clerk,  who  is  afterwards  removed,  the 
benefice  is  sold  y  this  is  an  ofibnce  within  the  mean- 
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lag  of  the  statute,  for  the  church  was  never  fall  of 
that  clerk.  And  if  this  were  allowed,  the  statute 
might  be  eluded ;  for  it  would  be  only  getting  an 
usurper  to  present,  while  the  church  was  void,  and 
then  selling  it 

72.  Where  a  peiMn  purchased  the  next  presenta-  Sale  of  the 
tion  to  a  benefice,  the  church  being  then  full,  with  ^^^  goodf 
an  intention  to  present  a  particular  person,  a  sub- 
sequent presentation  of  that    person  was  formerly 
deemed  simony ;  but  it  is  now  an  universal  practice  to 
purchase  the  next  presentation  to  a  living,  the  church 

being  full ;  and  there  is  no  modem  instance  where 
presentation  under  such  circumstances  has  been 
questioned. 

73.  It  has  been  several  times  laid  down,  that  a  Cro.Eliz. 
purchase  of  the  next  presentation  to  a  church,  when  Hob.  165. 
the  inciHubent  is  in  a  dying  state,  is  simony  ;  but  it  ]^y^*  ^^' 
was  determined,  in  the  following  case,  that  a  purchase 

of  an  advowson  in  fee  simple,  under  these  circum- 
stances, was  not  simony. 

74.  The  plaintiff,  Barrett,  having  notice  that  the  Barrett  ?• 
incumbent  of  a  living  was  on  his  death-bed,  and  that  2  bUcL  R. 
it  was  uncertain  whether  he  would  live  over  the  nighf^  1^52. 
purchased  the  advowson  in  fee  of  the  defendant.  The 
incumbent  died  the  next  day,  and  the  purchaser  pre- 
sented his  clerk  upon  that  avoidance.     A  question 

was  referred  by  the  Court  of  Chancery  lo  the  Court 
of  Common  Fleas,  whether  the  said  presentation  was 
void,  as  being  on  a  simoniacal  contract. 

Serjeant  Hill  argued  for  the  plaintiff,  that  this  was 
no  simony,  being  the  sale  of  an  advowson  in  fee,  be- 
fore an  actual  vacancy;  that  simony  was  properly 
defined  a  presentation  in  respect  of  reward ;  that  the 
statutes  of  simony  being  penal,  and  restrictive  of  the 
common  law,  ought  therefore  to  be  construed  strictly ; 
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tJLit  tiuud  or  BimoDy  ought  not  to  be  presumed  or 
iutended. 

Serjeant  Glyn,  for  the  defendants,  insisted  that  the 
common  law,  previous  to  any  statute,  took  notice  of 
corrupt  presentations,  as  contracts  e^  turpi  causa  ; 
that  no  profit  was  allowed  to  be  made  of  a  right  of 
patronage  j  that  a  purchase  made  with  an  intent  to 
present  a  particular  person,  was  simoniacal ;  and  the 
laws  against  simony,  when  they  merely  vacated  the 
presentation,  were  considered  as  remedial,  and  con- 
strued largely;  when  they  inflicted  9  forfeiture,  as 
penaU  and  construed  strictly. 

Lord  Chief  Justice  De  Grey  said,  he  was  not  able 
to  doubt  upon  the  question.  An  advowson  was-  a 
temporal  right,  not  indeed^'"*  habendi,  but^'iM  dispo- 
nendi.  The  exercise  of  that  right  was  by  presenta- 
tion. The  right  itself  was  a  valuable  right,  therefore 
an  advowson  was  held  to  be  assets  in  case  of  lineal 
warranty.  It  was  real  assets  in  the  hands  of  the 
heir;  and  the  trustee  or  mortgagee  of  an  advowson 
was  bound,  to  present  the  clerk  of  the  cestm  que  trust, 
or  mortgagor.  Thus  far  it  was  a  valuable  right,  and 
properly  the  object  of  sale  ;  but  the  exercise  of  this 
right  was  a  public  trust,  therefore  ought  to  be  void 
of  any  pecuniary  consideration,  either  in  the  patron 
or  the  presentee.  It  could  not,  it  ought  not,  to  pro- 
duce any  profit.  It  was  not  vested  in  a  guardian  in 
socage,  nor.  was  he  accountable  for  any  presentation 
made  during  the  infancy  of  his  ward. 

Simony  was  unknown  to  the  common  law,  though 
corrupt  presentation  was.  But  what  was  or  was  not 
simony  depended  on  the  statute  31  Eliz.,  which  did 
not  adopt  all  the  wild  notions  of  the  canon  law,  but 
had  defined  it  to  be  a  corrupt  agreement  to  present 
No  conveyance  of  an  advowson  could  be  affected  by 
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that,  act,  unless  so  far  as  it  affected  the  immediate 
piesentation ;  therefore  a  sale  pf  an  advowson,  the 
church  being  actually  void,  was  simoniacal  and  void 
in  respect  to  the  then  present  vacancy.  But  it  had 
never  been  thought,  that  to  purchase  an  advowson 
merely  with  the  prospect,  however  probable,  that  the 
church  would  soon  become  void, -was  either  corrupt 
or  simoniacal^  though,  by  the  common  law,  if  a 
clerk,  or  a  stranger,  with  the  privity  of  the  clerk, 
contracted  for  the  next  avoidance,  the  incumbent 
being  in  extremis^  it  was  held  to  be  simoniacal. 

The  present  case  was  the  purchase  of  an  advo\yson 
in  fee-  No  privity  of  the  clerk  appeared.  The 
church  was  not  actually  void,  but  in  great  probaibility 
of  a  vacancy ;  which,  however,  was  by  no  means 
equivalent  to  a  certainty.  He  said  the  Judges  would 
go  beyond  every  resolution  of  their  predecessors,  to 
determine  this  to  be  simony.  Suppose  this  had  been 
the,  piirchase  of  a  manor,  with  the  advowson  append- 
ant, and  the  incumbent  lying  in  ea:tremiSy  what  must 
be  done  in  the  present  case  was  simony.  Must  the 
Court  have  declared  the  appendancy  to  be  severed, 
or  that  the  whole  manor  was  purchased  corruptly, 
for  the,  sake  of  the  advoyrson  ? 

The  other  Judges  concurred,  and  the  Court  certi- 
fied that  the  presentation  was  not  void,  it  not  appear- 
ing to  them  to  have  been  made  upon  a  simoniacal 
ccmtract 

75.  It  was  formerly  doubted  whether  it  was  simony  Exception, 
for  a  clerk  to  purchase  for  himself  the  next  presenta- 
tion to  a  benefice,  while  it  was  full,  and  to  be  pre- 
sented thereto,  when  it  became  void.  To  put  an 
end  to  this  doubt,  the  statute  13  Ann.  c.  12.  enacts, 
"  That  if  ^y  person  shall,  for  money,  reward,  gift, 
profile. or  advantage,  or  for  or  by  reason  of  any  pro- 
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mise,  agreement,  grant,  bond,  or  other  assurance,  of 
or  for  any  money,  reward,  gift,  profit,  or  benefit, 
directly  or  indirectly,  in  his  own  name,  ot  in  the 
name  of  any  other  person  or  persons,  take,  procure, 
or  accept  the  next  avoidance  or  presentation  to  any 
benefice,  &c.,  and  shall  be  presented  or  collated 
thereupon,  that  every  such  presentation  or  collation 
shall  be  utterly  void  and  of  no  effect  in  law ;  and 
such  agreement  shall  be  deemed  to  be  a  simoniacal 
conU*act,  and  it  shall  be  lawful  for  the  queen's  mijes- 
ty,  her  heirs  and  successors,  to  present  or  collate 
unto  such  benefice,  &c.  for  that  time  or  turn  only. 
And  the  person  so  corruptly  taking,  procuring,  or 
accepting  such  benefice,  &c.  shall,  from  thenceforth, 
be  adjudged  a  disabled  person  .to  have  and  enjoy  the 
same,  and  shall  be  subject  to  any  punishment,  pain, 
or  penalty  prescribed  or  inflicted  by  the  laws  eccle- 
siastical, in  like  manner  as  if  such  agreement  had 
been  made  after  such  benefice,  &c.  had  become 
vacant." 

76.  It  has  been  doubted  whether  the  purchase  of 

an  advowson  in  fee  by  a  cleiigyman,  and  a  preaenta- 

'  tion  of  himself  upon  the  death  of  the  incumbent,  be 

within  this  statute.    It  appears,  from  an  opinion  of 

Caies  and      Ae  late' Mr.  Feame,  that  he  did  not  consider  such  a 

^^^''      purchase  as  prohibited  by  that  statute ;  and  that  a 

presentation  by  a  trustee  of  such  a  purdiaser,  of  the 

purchaser  himself,  might  be  made*    This  opinion  is 

supported  by  Lord  Chief  Justice  De  Grey's  aigu- 

aote,  %  74.    ment  in  the  case  of  Barrett  v.  Glubb,  in  which  he 

distinguished  between  a  purchase  of  the  next  present- 
ation to  a  church,  and  a  purchase  of  an  advowson  in 
fee ;  for,  in  the  first  case,  he  admitted  that  a  purchase 
VideValef  s   would  be  simoniacal,  if  the  incumbent  was  m  extrC' 
bTiulT.  20.  ^^  !  whereas  in  the  second  case  he  held  it  good. 
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77*  It  has  long  been  a  common  practice  for  patrons,  Bonds  of  Re- 
when  they  present  a  clerk  to  a  living,  to  take  a  bond  ^*"*'*^°" 
from  him  in  a  sum  of  money,  conditioned  either  to 
resign  the  living  in  favour  of  a  particular  person,  as  a 
son,  relation,  or  friend  of  the  patron,  whenever  such 
son,  &c.  becomes  capable  of  taking  the  living,  or  else 
to  resign  generally,  uppn  the  request  of  the  patron. 
In  the  first  case  they  are  called  special  bonds  of  resig-  ^^o^ns  r. 
nation,  and  have  always  been  held  valid.    In  the  Cr^'^Jii!^248, 
second  case  they  9fe  called  general  bonds  of  resigna- 
tion ;  and  were  never  approved  of  by  the  bishops,  Babington 
thou^  held  to  be  valid  by  the  courts  of  law  and  Cro.Car.'l80. 
equity.    But  whenever  they  were  used  for  the  pur- 
pose of  obtaining  any  pecuniary  advantage  from  the 
person  presented,  the  Court  of  Chancery  always  inter-  HilUard  y. 
posed  aad  granted  an  injunction  against  them.  i  ^b.  £q/€6. 

78.  Dr.  Watson  observes,  that  general  bonds  of  Compl. 
resignation  did  not  find  any  encouragement  from  the  "^"""^  ^^• 
Court  of  Chancery,  which  relieved  the  incumbent ; 

and  would  not  oblige  him  to  resign,  or  to  pay  the 
penalty  of  the  bond,  unless  some  special  cause  were 
shown  and  made  out  by  the  patron,  that  he  was^  un- 
qualified to  hold  the  living,  or  guilty  of  some  immo- 
ndity  or  irregularity,  which  was  a  sufficient  cause  of 
deprivation ;  or  at  least  that  he  was  non-resident,  and 
neglected  his  duty.  But  in  the  following  case  it  was 
determined  by  the  House  of  Lords,  that  where  a 
derk,  upon  being  presented  to  a  living,  entered  into 
a  general  bond^o  the  patron,  to  resign  whenever  the 
patron  should  Tequire  him,  such  bond  was  absolutely 
void* 

79.  The  rectory  of  the  parish  church  of  Woodham  Ep.  London 
Walton,  in  the  diocese  of  London,  becoming  vacant,  2  Bro!pari. 
Mr.  Fytche,  the  patron,  presented  his  cleric,  the  Rev.  Ca.  211. 
Mr.  Eyre,  to  the  bishop,  for  institution.    The  bishop 
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—  .-^  <::-^  y^'  Ejrre  had  given  his  patroti  a 
---.  :,-'L;i,-:x.  to  resign  the  said  rectory  at 
:  ^^  rfc -est,  and  Mr.  Evre  acknow- 
.  ^  111  1^  £:veG  sach  a  bond,  the  bishop 
V  .licr.t^  hisi  to  the  living.  Mr.  Fytche. 
1  r...r-,  771  z^  SI:  against  the  bishop,  to  which 
L^  rv:  ji'ets : — 1.  That  the  living  was  a  bene- 
:\ri  ;c  <c<:b,  and  that  the  clerk  had  given 
-^  rii  parroa  in  the  penalty  of  3,000/.  to 
.  u;  r:=ie  upon  the  request  of  the  patron  ; 
-:c  j.'^fentation  became  void  in  law.  2dly, 
1.  .r^  was  a  benefice  with  cure  of  souls, 
1  c  tie  purpose  <rf  investing  the  patron  with 
^  i  \^-  ,:-£.:t:nce  over  the  clerk,  it  was  agreed  that 
,Tc  cwH.  ^^.ouIi  in  consideration  of  the  presentation, 
i^vc-'^e  lvx:nJ  to  the  patron  in  a  bond  as  aforesaid  ; 
%  * .  oi  >fc:i5^  accordingly  done. 

M'.  l^  tche  demurred  to  both  these  pleas.  The 
^cj>cc  luuiur  joined  in  demurrer,  judgement  was 
^  wv  S  the  Court  of  Common  Pleas  for  the  patron, 
i-^v;  A-^..v.u^i  by  the  Court  of  King's  Bench. 

V)xHx  a  writ  of  error  in  the  House  of  Lords,  it  was 
cs<t\n^lv\i  on  the  part  of  the  bishop,  that  although 
t^^rv  wx'tv  st^vend  adjudged  cases  upon  the  subject 
v\t'  j^ntcml  bonds  of  resignation,  none  of  them  had 
*;;>\HX  in  tin*  same  form,  or  between  parties  acting  in 
tNo  ^^«\c  CHjKicity,  and  under  circiupstances  similar 
U^  tNo  jMx^siMU  ;  therefore  they  ought  not  to  be  con- 
vaWuxI  iis  pivcoilents  by  which  this  case  was  to  be 
^iotvmuutHl.  That  the  bishop  or  ordinary  was  autho-- 
V'xiv\l  bv  law  to  judge  in  the  first  instance  of  the 
liuxovH  \\i^  uuHtiuws  of  the  person  presented  to  him  for 
imt\tUtion ;  anil  the  appellant  had,  in  this  instance, 
\Atxvi^vl  his  authority  according  to  law.  Tliat  it  was 
iu  iho  po>xcv  of  the  patron,  by  means  of  a  general 
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bond,  to  establish  two  modes  of  selling  a  vacant  liv- 
ing, which  was  simony ;  either  of  which  was  equally  . 
certain  and  infallible*  1.  The  parties  might  make 
the  penalty  in  the  bond  adequate  to  the  price  of  the 
living.  The  presentee,  when  instituted,  might  refuse 
to  resign,  and  pay  the  penalty  without  any  suit ;  or 
might  make  known  the  execution  of  the  bond,  and 
then  tender  resignation  to  the  bishop ;  which  the 
bishop,  under  those  circumstances,  would  probably 
refuse.  Upon  his  refusal,  the  bond  miglit  be  put  in 
suit ;  and  thus,  also,  by  a  circuity,  the  penalty  might 
be  paid  as  the  price  of  the  living. 

The  second  mode  of  selling  a  living  which  was 
vacant,  through  the  medium  of  a  general  bond  of  ' 
resignation,  was  equally  obvious  and  practicable* 
The  penalty  of  the  bond  of  resignation  might  be  made 
excessive,  much  above  the  real  value  of  the  livhig ; 
the  patron  might  during  the  incumbency  of  the  pre-» 
sentee,  who  executed  the  bond  to  resign,  sell  the 
next  turn  or  right  of  presentation,  at  an  advanced 
price,  and  after  such  sale  require  the  incumbent  to 
resign  in  terms  of  his  bond.  By  this  means  the  first 
presentation  would  be  fictitious ;  and  the  sale  of  the 
second  presentation,  though  made  under  the  pre- 
tence of  selling  a  right  of  presentation  to  a  full  bene-> 
fice,  would  in  reality  be  the  sale  of  a  vacant  livings 
That  a  general  bond  to  resign  put  the  person  who 
entered  into  such  bond  under  the  power  of  the  lay 
patron,  instead  of  being  under  the  authority  of  the 
bishop,  to  whom  he  swears  canonical  obedience ;  and 
whom  by  law  he  was  obliged  to  obey ;  and  was  thus 
contraiy  to  good  policy ;  creating  an  influence  which 
tended  to  subvert  ecclesiastical  discipline  and  subor- 
dination.. That  general  bonds  of  resignation  were 
contnuy  to  law,  by  altering  the  tenure  of  the  ofiice 
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of  a. beneficed  clergyman;  for  every  benefice  being 
an  office  -for  life,  the  patron  could  grant  it  only 
for  life  ;  he  could  not  grant  it  for  years,  he  could 
not  grant  it  at  Xhe  will  of  himself,  for  such  grant 
in  direct  terms  would  be  void,  as  contrary  to  the 
very  tenure  of  the  office  :  where  there  was  a 
general  bond  of  resignation  entered  into,  the  same 
alteration  of  the  tenure  was  effected  by  circuity* 
The  patron  granted^  and  the  presentee  accepted, 
at  the  will  of  the  patron,  that  benefice,  which 
the  law  intended  to  be  conferred  and  holden  for  life*. 

That  although  a  court  of  equity  would  grant  relief, 
in  case  the  patron  made  an  improper  use  of  a  general 
bond  to  resign ;  yet  from  the  extreme  difficulty  of 
discovering  the  real  purpose  for  which  it  was  used,  it 
could  seldom  be  possible  to  procure  such  relief;  or 
to  guard,  by  that  means,  against  the  consequences 
that'  follow  from  such  bonds  being  tolerated.  The 
bad  purpoBe  not  beii^  discovered,  could  not  be  pre- 
vented but  by  a  solemn  decision,  that  general  bonds 
of  resignation  were  illegal.  That  a  general  bond  of 
resignation  puts  it  in  a  great  measure  in  the  patron's 
power  to  convert  a  part  of  the  profits  of  the  living  to 
his  own  use ;  and  absolutely  puts  it  in  the  power  of 
patron  and  incumbent  together,  to  n^e  such  parti- 
ifon  of  them  as  they  can  agree  upon,  whereby  the 
revenues  of  the  church  may  be  alienated :  and  that  a 
general  bond  of  resignation  was  an  assurance  of  profit 
or  benefit  to  the  patron ;  and  therefore  contrary  to 
the  statute  SI  Eliz.  c»  6.,  and  inconsistent  with  the 
oath  of  simony. 

On  behalf  of  the  djefendant  in  error,  it  was  said, 
that  this  was  a  new  attempt  to  question  the  settled 
law  of  the  land;  namely,  wliether  a  bond  given 
by  the  presentee  to  the  patron,  with  a  condition  to 
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resigii  upon  request,  which  was  termed  a  general 
resignation  bond,  simple  and  unattended  with  any 
trther  fact  or  circumstance,  was  corrupt,  simoniacal, 
and  against  the  statute  of  Elizabeth.  This  had  been 
questioned  and  repeatedly  determined  in  Westminster 
HaU  to  be  legal,  and  not  simoniacal;  and  it  was  looked 
upon  to  be  so  well  settled  and  established,  that  in 
Hesketh  v.  Gray,  28  Geo.  II.  the  Court  would  not 
suffer  the  counsel  to  argue  against  the  validity  of  such 
a  bond.  But  such  a  bond  might  be  abused ;  it  might 
be  corrupt,  simoniacal,  and  against  the  statute ;  it 
might  be  given  upon  a  preceding  stipulation  of  gain, 
&c  or  after  it  was  innocently  given,  it  might  be  used 
by  the  obligee  for  the  purpose  of  withholding  titties, 
or  deriving  some  pecuniary  advantage  to  himself. 
And  if  there  were  only  grounds  to  suspect  such  prac- 
tices, a  bill  might  be  filed  for  a  discovery ;  and  it  was 
admitted  that  when  suck  illegal  facts  were  alleged 
and  proved,  such  a  bond  could  not  be  enforced  in  a 
court  of  justice.  But  the  courts  of  justice  never 
interfered  with  possibilities.  They  never  interfered 
but  vrfien  such  abuse  appeared,  and  was  specified  and 
alleged  in  the  pleadings,  in  order  to' be  proved  if 
denied.  That  the  bishop  in  this  case  was  precisely  in 
the  same  predicament  with  the  clerk  in  all  the  'other 
cases.  He  had  the  same  advantage  of  filing  a  bill  for 
a  discovery  of  such  illegal  fact,  and  of  pleading  it, 
when  he  had  so  discovered  it ;  and  he  had  it  in  the 
present  case. 

But  the  bond  in  the  present  case  was  a  mere  simple 
resignation  bond,  unattended  with  any  such  illegal 
circumstance;  every  such  circumstance,  suggested 
by  a  bill  for  a  discovery,  had  been  denied ;  no  such 
abuse  was  specified  in  the  fitst  plea ;  and  therefore 
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the  cause  therein  alleged  by  the  bishop,  was  not 
sufficient  for  him  to  refuse  the  clerk.  That  the  same 
reasoning  might  be  applied  to  the  second  plea, — ^the 
possible  abuse  of  such  a  bond }  viz. .  that  he  would 
have  acquired,  and  had  undue  influence,  power,  and 
control  over .  the  clerk,  if  he  had  admitted  him  ;  so 
also  as  to  the  unfitness  of  the  clerk.  But  in  order  for 
the  courts  to  interfere,  •  the  undue  influence  must  have 
happened :  it  must  then  be  specified  and  alleged  in 
the  plea,  in  order  for  the  coiut  of  justice  ta  interfere : 
the  unfitness  in  like  manner  must  be  specified  *  and 
alleged,  in  order  to  be  proved.  But  the  bond  in 
the. present  case  was  unattended  with  any  such  cir- 
cumstance ;  and  therefore  neither  any  undue  influence 
or  unfitness  was  specified  in  the  second  plea  to  have 
attended  the  presentation ;  consequently  the  cause 
here  alleged  was  not  sufficient  for  the  bishop  to  re* 
fuse  the  derk. 

As  to  tlie  propriety  of  specifying  >the  unfitness,  it 
might  be  observed,  that  the  judgement  of  the  bishop 
was  subject  to  review ;  he  could  not  refuse  adUHtuMj 
he  must  assign  his  cause  of  refusal ;  for  every  fact  of 
unfitness  might  be  questioned,  and  tried  in  a  temporal 
court,  except  literature ;  and  that  was  subject  to  the 
review  of  the  metropolitan.  Upon  the  whole,  there 
was  no  fact  alleged  in  the  pleadings  of  illegal  use  in 
giving  the  bond ;  or  of  undue  influence  or  unfitness 
in  the  clerk  to  be  admitted,  &c.,  besides  the  mere 
naked  giving  of  the  bond :  wherefore  it  was  hoped  the 
judgement  of  tbe  Court  of  King's  Bench  would  be 

affirmed* 

Afler  hearing  counsel  on  this  case,  several  questions 
were  put  to  the  Judges;  seven  of  whom  were  of  opinion 
that  the  bond  was  good  and  valid ;  and  the  eighth^ 
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(Mf.  Baron  Eyre)  that  it  was  illegal.  A  debate  and 
division  of  the  house  ensued,  when  there  appearing  to 
be  for  reversing  the  judgement  nineteen,  among  whom 
were  all  the  bishops  present,  and  against  it  eighteen ; 

it  was  ordere4  that  the  judgement  given  in  the  Court 

• 

of  King's  Bench,  affirming  a  judgement  given  in  the  30  May  1783. 
Court  of  Common  Pleas,  should  be  reversed. 

80.  In  consequence  of  this  determination,  general 
bonds  of  resignation  must  now  be  deemed  illegal  and 
void.  But  the  courts  of  law  do  not  seem  disposed  to 
condemn  bonds  of  resignation,  unless  thfey  are  exactly 
similar  to  that  which  was  held  unlawful  in  the  above 
case :  for  in  a  subsequent  case  the  Court  of  King's 
Bench  held,  that  a  bond  by  which  a  clerk  shall  only 
bind  himself  to  the  performance  of  those  duties  which 
the  rules  of  law,  and  the  principles  of  morality  re- 
quire, is  valid,  and  will  be  enforced. 

81 .  A  bond  was  given  by  a  clerk  to  a  patron,  to  Bagsbaw 
reside  on  the  h'ving,  or  to  resign  if  he  did  not  return  4Xcrm^' 
after  notice ;  and  also  not  to  commit  waste  on  the  78. 
parsonage. 

In  an  action  of  debt  on  this  bond,  the  question 
was,  whether  it  was  valid  or  not. 

Lord  Kenyon.— "  I  cannot  bring  myself  to  enter- 
tain a  doubt  on  this  case.  It  has  been  argued  that 
the  patron's  right  of  presentation  is  a  mere  trust ;  it 
IS  so  to  some  purposes,  but  not  to  all.  It  is  a  trust 
coiq))ed  with  an  interest ;  for  it  is  a  subject  of  con- 
veyance for  a  valuable  consideration,  which  is  not 
the  case  ¥rith  a  naked  trust.  As  soon  as  the  defen- 
dant was  presented  to  the  living,  he  was  bound  to 
take  upon  himself  all  the  .duties  of  an  incumbent ;  to 
reside  on  the  living,  to .  take  upon  him  the  cure  oi 
sQuls^  and  to  keep  the  house  in  proper  repair*    Now . 
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this  bond  was  entered  into  for  the  purpose  of  securing' 
a  performance  of  all  those  duties,  which  by  law,  and 
without  the  bond,  he  was  bound  to  discharge.  I  avoid 
saying  any  thing  respecting  the  case  of  the  bishop  of 
London  v.  Fytche ;  when  that  question  comes  agaki 
before  the  House  of  Lords,  they  will,  I  have  no  doubt, 
review  the  former  decision,  if  it  should  become  ne- 
cessary. It  is  sufficient  for  me,  in  dedding  the 
present  case,  to  say,  it  cannot  be  governed  by  that. 
For  here  the  plaintiff  does  not  call  for  the  resignation 
of  the  incumbent,  but  merely  for  a  performance  of 
those  duties,  which  in  morality,  religion,  and  law, 
he  ought  to  do.  I  am  therefore  clearly  of  opinion 
that  a  bond  for  the  performance  of  these  duties  is  not 
illegal.'* 

Mr.  Justice  Buller.-— "  I  cannot  find  any  immorality 
or  illegality  in  this  bond.  It  is  the  duty  of  an  incum- 
bent to  reside  on  his  living,  and  to  be  regular  in  the 
discharge  of  his  duty.  Now  this  bond  requires 
nothing  more :  it  only  requires  him  to  do  what 
the  law  would  have  compelled  him  to  do  without 
it.*' 

Mr.  Justice  Grose  was  of  the  same  opinion,  and 
judgement  was  given  for  the  plaintiff. 
Partridge  v.       82.  In  a  subsequent  case,  where  a  clerk  had  given 

rxerm^k.     ^  ^^^^  ^  ^®  patron  on  his  presentation,  on  condi- 
359.  tion  to  reside  on  the  living ;  and  to  resign,  if  the 

patron's  son  became  capable  and  desirous  of  taking 
the  livings  and  also  to  keep  the  rectory  house  and 
chancel  in  repair:  the  Court  of  King's  Bench,  in 
an  action  of  debt  on  this  bond ;  understanding  that 
it  wta  intended  to  cany  the  case  up  to  the  House  of 
Lords,  gave  judgement  for  the  plaintiff  without  any 
argument ;  saying,  that  as  this  was  not  precisely 
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similar  to  the  case  of  the  bishop  of  London  v.  Fytche, 
they  i^rere  bound  by  the  established  series  of  pre- 
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It  does  not  appear  that  this  case  was^  ever  carried 
to  the  House  of  Lords. 
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Origin  and 
Nature  of. 


Section  1. 

TTVURING  the  first  ages  of  Christianity,  the  clergy 
-*^  were  supported  by  the  voluntary  offerings  of 
their  flocks ;  but  this  being  a  precarious  subsistence, 
the  ecclesiastics  in  every  country  in  Europe,  in 
imitation  of  the  Jewish  law,  claimed,  and  in  course 
of  time  established,  a  right  to  the  tenth  of  all  the 
produce  of  lands.  This  right  appears  to  have  been 
fully  admitted  in  England  'before  the  Norman  con- 
quest, and  acquired  the  name  of  tithe,  from  a  Saxon 
word  signifying  tenth. 

S.  Tithes  maybe  described  to  be  a  right  to  the  tenth 
part  of  the  produce  of  lands,  the  stock  upon'the  lands, 
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and  the  personal  industry  of  the  inhabitants.  *  They 
were  originaUy  a  mere  ecclesiastical  revenue  ;  ecclesi- 
astical persons  only  having  a  capacity  to  take  them ; 
and  ecclesiastical  courts  only  having  cognizance  of  iiRep.  13  6. 
them.  They  were  not  considered  as  any  secular  duty, 
or  as  issuing  out  of  land,  but  in  respect  of  the  persons 
of  the  laity  ;  in  return  for  the  benefit  they  derived 
from  the  ministry  of  their  spiritual  pastors. 

3.  Tithes  in  their  essence  have  nothing  substantial  Bac.  Ab.  Tit. 
or  permanent ;  they  consist  merely  in  Jtfre,  and  are 
only  a  right.     An  estate  in  tithes  is  no  more  than 
a  title  to  a  share  or  portion  of  the  produce  of  lands, 
after  it  shall  have  been  separated  from  the  general 
mass.    Before  severance  it  is  wholly  uncertain  what 
the  amount  of  that  share  or  portion  may  be.  ^  Nay, 
its  veiy  existence  is  precarious  ;  this,  like  its  quality, 
depending  upon  the  accidents  of  climate,  season,  soil, 
cultivation ;  and  the  will  and  caprice  of  the  several 
owners  and  possessors  of  the  land.     If  the  ground 
be  not  sown,  if  the  farm  be  not  stocked,  ii*  the  fruits 
be  not  gathered,  no  tithe  can  possibly  arise.     For 
tithe  is  payable,  not  in  respect  of  the  land,  but  of 
the  person.    It  is  not  an  estate  in  the  land,  but  a 
right  to  a  determinate  portion  of  its  fruits.    There-  ^ro.  EHz. 
fore  a  release  of  all  demands  in  lands  does  not  iLeon.dOO. 
operate  as  a  discharge  of  tithes ;  for  as  they  would  not  *  *^*P-  *  * '  ^• 
pass  under  the  denomination  of  land,  neither  would 
they  be  affected  by  a  release  of  all  claims  arising  ont 
of  lands. 

^.  Tithes  then  are  not  an  object  of  ^  the  senses, 
they  are  neither  visible  nor  tangible ;  their  produce 


*  Nothing  more  than  a  general  outline  of  the  law  respecting 
tithes  is  here  attempted,  and  that  only  as  far  as  relates  to  Lay 
Impropriators.         * 
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indeed  may  be  seen  and  felt,  but  they  exist  only  in 
contemplation  of  law.  It  foUows  that  they  are 
incorporeal,  for  the  law  ascribes  corporiety  only  to 
those  objects  which  are  substantial  and  permanent. 

5.  Tithes  are  of  three  kinds,  predial,  mixed,  and 
personal.  Predial  tithes  are  such  as  arise  merely  and 
immediately  from  the  vegetable  produce  of  the  land  ; 
because  a  piece  of  land  or  ground  being  called  in 
the  canon  law  prcedhm^  whether  it  be  arable, 
meadow,  or  pasture,  the  fruit  or  produce  thereof  is 
called  predial.  Nor  is  any  allowance  made  for  the 
trouble  and  expence  of  rising  any  species  of  vege- 
table which  yields  profit 

6.  Mixed  tithes  are  those  which  arise,  not  imme- 
diately from  the  profit  of  the  land,  but  from  the 
produce  and  increase  of  animals  nourished  by  the 
land* 

7.  Personal  tithes  are  the  profits  which  arise  from 
the  labour  and  industry  of  man,  employing  himself 
in  some  trade  or  employment ;  being  the  tenth  of 
the  dear  profits,  after  deductmg  all  expences. 

8.  Tithes  are  again  divided  into  great  and  small. 
Where  the  tithe  of  a  thing  is  magnusecclesueprwenius, 
it  is  reckoned  among  the  great  tithes.  Where  it  is 
parous  ecclesuB  prowntus,  it  is  considered  as  a  small 
tithe.  Thus  the  tithes  of  com,  hay,  and  wood  are 
called  great  tithes ;  because  they  are  in  general  of 
much  greater  value  than  any  other  species  of  tithes. 
And  the  predial  tithes  of  other  less  valuable  vege- 
tables, together  with  mixed  and  personal  tithes,  are 
called  small  tithes. 

9«  It  was  formerly  doubted  whether  the  distinction 
between  great  and  small  tithes  arose  from  the  nature 
of  the  vegetable,  or  from  the  quantity  of  it  in  any 
particular  parish.    But  it  is  now  settled   that  the 
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qmtntity  of  any  particular  vegetable  raised  in  a  parish, 
cannot  alter  the  nature  of  the  tithe ;  for  in  that  case, 
com  and  hay  might  in  some  parishes  be  a  small  tithe ; 
and  in  <!onformity  to  this  principle.  Lord  Hardwicke  Smith  v. 
held,  that  the  tithe  of  potatoes,  though  sawn  in  great  gwU. '777. 
quantities  in  common  fields,  was  a  small  tithe. 

10.  Tfiis  doctrine  has  been  confirmed  by  a  determi-  Simms  f. 
nation  or  Lord  Henley,  who  held  that  tithes  are  by  7  BroTParU 
law  denominated  and  adjudged  to  be  great  or  small,  Ca.  29. 
according  to  the  nature  of  the  vegetable;  not  from. 

the  mode  of  cultivation,  or  the  use  to  which  it  was 
applied. 

11.  The  tithes  of  all  those  vegetables  that  have 
lately  been  introduced  into  England,  such  as  hops, 
maddar,  and  woad,  are  deemed  small  tithes.  > 


12.  Predial  tithes,  consisting  of  the   immediate  How  and 
produce  of  land,  are  due  of  common  right;  it  being ^  ^  "^* 
a  principle  of  the  common  law,   that  all  lands  ought 

to  pay  tithes.  But  mixed  and  personal  tithes  are 
only  due  by  custom  ;  therefore  where  they  have  not 
been  usually  paid,  they  are  not  demandable. 

13.  It  was  formerly  held,  that  tithes  were  only 
payaUe  of  such  things  as  yield  an  annual  increase  ; 
but  this  rule  has  been  deviated  from,  in  the  case  of 
some  vegetables,  which  produce  a  crop  only  every 
second  or  third  year ;  and  in  the  case  of  underwood 
or  coppice,  which  is  only  cut  once  .in  seven  or  ten 
years. 

14.  It  was  also  formerly  held,  that  tithe  was  only  2  Inst.  651. 
due  once  in  the  same  year ;  but  it  has  been  deter-  Bunb.  10. 
mined,  in  two  modem  cases,  that  if  divers  crops  are 

grown  on  the  same  land,  in  the  same  year,  tithe  is.     • 
payable  of  each  of  them. 

15.  It  has  also  been  resolved  in   several  cases,  2  GwiU.  562. 
that  no  tithe  is  due  of  that  which  produces  another 

Vol.  III.  E 
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Of  what 
Things  pre- 
dial Tithes 
are  due. 


Cora  and 
other  Grain. 


titheable  substance:  but  this  rule  bas  abb  been  de- 
viated from  in  mod^n  times. 

16.  With  req^ect  to  predial  tithes,  it  is  a  general 
rule.  Quod  qvkquid  oritur  ex  praedio  ejusdem  sunt 
prardiales;    Of  these  predial  things,  some  Btejructus 

1  Gwill.  429.  fnfOurales^  which  grow  naturally,  without  the  industry 

or  labour  of  man  ^  as  grass,  &c. :  and  othek^  are 
Jirwtus  artificiales  vel  nuhestriaks  ;  to  the  growth  of 
whieh,  industry  and  labour  are  requisite;  as  jootu. 
Sec.  The  tithes  of  these  are  called  decimal  provementes, 
and  deckwB  Jix(B\  because  they  arise  es  JructiSus 
stirpis  in  terra  Jix(z. 

17.  Coin  is  a  predial  great  tithe,  of  Which  fhe  tenth 
cock,  shock,  or  sheaf,  v^  due ;  unless  where  the  custom 

2  Inst.  66 1 .  of  the  place  is  otherwise*  But  no  tithe  is  due  for  the 
C^^'77^^*  rakings  of  corn  involuntarily  scattered,  unless  where 
562.  the  rakings  are  of  great  value,  or  are  left  on  the 

land  covinously ;  in  which  cases  tithe  is  payable  for 
them. 

18.  It  is  laid  dovm^  that  no  tithe  is  payable  for 
stubble  :  1st,  Because  the  corn  is  titheable,  which  is 
the  principal,  and  the  stubble  is  of  no  value ;  Sd,  Be- 
cause, in  the  case  of  stubble,  there  is  no  second  re- 
newing. And  in'a  subsequent  case,  it  was  held,  that 
stubble  used  partly  for  fodder,  aiid  partly  for  manure, 
was  not  titheable;  the  whole  of  it  beitag  used  in 
husbandry.  But  that  this  did  not  extend  to.  a  farmer 
who  left  an  unusual  quantity  of  stubble,  in  order  to 
make  a  fraudulent  profit  of  it.       '  - 

19.  Every  other  species  of^grain,  such  as  beans, 
peas,  &c.,  cultivated  for  sale,  are  titheable ;  and 
whether  they  are  set,  drilled,  sown,  or  planted  in 
rows,  in  a  garden-like  manner,  they  are  smaU  tithes  : 
but  in  some  cases  peas  and  bea:ns  have  been  isbn- 
sidered  as  a  great  tithe. 


Gwia.  477, 


Id.  1438. 


Austin  T» 
NicHolaa, 
Gwill.  615. 
Nicholas 
T.  Elliot, 
Buub.  19. 


TiOe  XXII.    Tithes.    $  SO— 94»  51 

90.  Tares  and  vetches  are  titheable,  unless  they  Bunb.  279. 
Are  cut  green,  and  given  as  food  to  milch  kine,  and 
horses  employed  in  husbandry. 

21.  Hay  is  subject  to  the  payment  of  tithe,  not- Hay. 
idthstanding  beasts  of  the  plough  or  pail,  or  sheep,  gvi'n.Ab.iSr 
are  fed  therewith ;  it  was  also  formerly  held,  that  a 
right  to  tithe  of  hay  accrues  upon  the  mowing  of  the 
grass ;  and  that  the  application  of  it,  either  while  it 
was  in  grass,  or  after  it  was  made  into  hay,  to  feeding 
beasts  of  the  plough  or  pail,  did  not  take  away  the    . 
ri^t  to  tithe* 

2S«  In  a  subsequent  case,  however,  it  is  laid  down,  Crawley 
that  if  a  person  cuts  grass,  and  while  it  is  in  the  i*RolL  Ab, 
6warth,  carries  it,  and  feeds  his  plou^rh  cattle  there- 1^?; 

CoUyer  v, 

with,  not  having  sufficient  sustenance  for  them  other-  Howse, 
wise,  no  tithe  is  due  thereof.  ^***^-  '*^^' 

93.  It  is  laid  down  in  Several  cases,  that  tithe  is 
not  due  of  aftermath,  because  it  was  formerly  held, 
that  tithe  could  only  be  due  once  in  the  same  year, 
from  the  same  ground.  But  in  33  Cha.  II.  the  Court  Margetts 
of  Exchequer  was  of  ophiion,  that,  of  common  right,  G^n^tsil 
tithes  of  aftermath,  or  of  the  after-crop  of  grass 
mowed,  there  being  no  prescription  or  custom  against, 
or  in  discharge  of  the  same,  ought  to  be  paid.  And 
Doctor  Bum  says^  the  modern  determinations  have 
been,  that  the  aftermath  of  meadow  is  part  of  the 
increase  of  the  same  year,  and  consequently  titheable. 

24.  Clover,  saintfoin,   and   ryegrass,    ^^ng  con^  ^^l-  530. 
aidered  as  a  species  of  hay,  are  titheable ;   and  a  wallis 
a^cond  crop  of  clover  is  tithe^^ble  as  well  as  the  first.  ^  ^n  "755 
The  tithe  of  this  species  of  hay  belongs  to  the  person 
entitled  to  the  tithe  of  common  hay,  and  is  therefore 
a  great  tithe  :  but  no  tithe  is  due  of  clover  or  vetches  doJ^^J' 
cut  green,  and  given  to  cattle  used  in  husbandry.         GwilL  679* 

-n  ^  Vid.id.  1504. 
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25.  By  the  statute  45  Edw.  III.  c.  3.  it  was  enacted, 
that  great  wood  of  the  age  of  20,  30,  or  40  years,  or 
upwards,  should  not  be  titheable ;  but  that  ^ha 
ccsdua,  or  underwood,  should  be  titheable. 

26.  Lord  Coke  says,  two  doubts  arose  on  the  con-- 
struction  of  this  act.     First,   what  should  be  said 
great  wood.  The  answer  was,  that  in  this  act  the  word 
grosse  signified  such  wood  as  had  been,  or  was,  either 
by  the  common  law,  or  custom  of  the  country,  tim- 
ber ;  for  the  act  did  not  extend  to  other  woods,  that 
had  not  been,  or  would  not  serve  for  timber ;  though 
they  were  of  the  greatness  or  bigness  of  timber.     So 
that  oak,  ash,   and  elm  were  included  within  the 
words  great  wood :  and  so  was  beech,  horsebuck, 
and  hornbeam  ;  because  they  served  for  building  or 
reparation  of  houses,  mills,  cottages,  &c. ;  contrary 
to  the  opinion  of  Hawden,  470,   which  the  Conrt, 
upon  deliberate  advice,  held  not  to  be  law. 

27.  Secondly,  of  what  age  those  grosse  or  timber 
trees  should  be.  The  statute  resolved  this  doubt  in 
these  words,  "  great  wood  of  the  age  of  20  years  or 

.  upwatds :"  which  point  was  also  declaratory  of  the 
common  law. 

28.  Tithe  is  in  general  due  of  beech,  birch,  faazeU 
willow,  sallow,  alder,  maple,  and  white-thorn  trees, 
and  of  all  fruit  trees,  of  whatever  age  they  are ;  be- 
cause the  wood  of  these  trees  is  not  usually  employed 
as  timber.  But  if  any  of  these  trees  have  been  used 
as  timber,  they  are  not  titheable. 

29.  In  a  case  where  tithe  was  demanded  of  beech 
of  above  twenty  years  growth,  Lord  Hardwicke  said, 
this  depended  on  the  question  of  fact,  whether  beech 
was  timber  by  the  custom  of  t}ie  country ;  and  that 
the  issue  should  be,  whether,  by  the  custom,  beech 
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growing  within  die  parish  of  M.  were,  and  had  used 
to  be  deemed*  timber. 

SO.  It  is  said  by  Lord  Coke,  that  no  tithes  shall  2  Inst.  65). 

Gwill.  562. 

be  paid  of  sylva  ccsdvu  employed  in  hedging,  or  for 
furi,  or  for  maintenance  of  the  plough  or  pail.     In  a 
subsequent  case  it  was  determined,  that  where  a  per-  Croucher 
son  cut  down  underwood,  for  the  purpose  of  fencing  gSi'Sc: 


own  com,  it  was  not  titheable.  But  a  custom 
that  underwood  cut  and  used  for  fencing  of  com 
generally,  whereof  tithes  were  payable,  and  not  sold 
or  otherwise  disposed  of,,  should  be  discharged  from 
the  pajrment  of  tithes,  was  held  void. 

31.  This  doctrine  has  however  been  contradicted  Smith  v. 
in  a  case  where,  on  a  bill  brought  for  tithes  of  wood,  Gwill."^8. 
the  defendant  said  he  felled  yearly,  at   ten  years 
growth,  five  acres  of  wood,  worth  25  shillings  an 

acre,  which  he  used  in  mending  his  hedges,  and 
upon  his  land ;  so  was  of  no  profit  to  him.  But  de* 
creed  to  account 

32.  Tithe  is  not  due  of  sylva  ca:dua  used  in  making  Anon.  Gould, 

R  93. 

or  repairing  carts  or  ploughs,  to  be  employed  in  hus- 
bandry, in  the  parish  wherein  the  wood  grew ;  be- 
cause by  the  use  of  carts  and  ploughs  the  tithe  of 
other  things  is  increased. 

33.  If  the  tithe  of  hops  and  the  tithe  of  wood  are  Auon.  Bunb. 
both  due  to  the  same  person,  tithe  is  not  due  of  sylva 

aedua  used  in  poling  the  hops  ;  because  the  tithe  X)f 
the  hops  is  increased  by  the  use  of  the  poles. 

34.  By  the  common  law,  tithe  is  payable  of  wood  Gwill.  828 
employed  in  the  house  for  fuel ;  but  there  may  be  a 
custom,  that  it  is  not  titheable. 

35.  Where  trees  are  considered  as  timber,  either  Walton 
by  common  law,*  or  by  custom,  no  tithes  are  to  be  \^^zv. 
paid  of  the  lops  or  tops  of  such  trees,  for  whatever 
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use  they  are  cut :  with  this  exception,  that  in  Certain 
peculiar  cases,  where  a  fraud  is  actually  attempted^ 
or  from  necessity  to  avoid  fraud,  they  may  be 
titbeable. 

96.  Hemp  and  flax  are  titbeable  i  but  to  ewqunge 
the  growth  of  these  aiticles,  it  is  enacted  by  the 
Stat.  11  &  12  Wiy^  III.  c.  16.  th«||^yery  person, wha 
shall  sow  any  hemp  or  flax  shall  pay  jt^i^^t parson, 
vicar,  or irrlpropriatpr yearly,  the  sumqf ^yes^lings^ 
and  no  more,  for  every  aqi^  of  hemp  and  flax  so 
sown,  before  the  same  is  carried  ofi*  the  ground/ 
Madder  is  titbeable  in  the  same  mannq*. 

37-  Hops  are  titbeable,  and  accounted  among 
small  tithes  f  the  tenth  of  this  vegetable  is  to  be  paid 
after  they  are  picked,  and  before  ^ey  are  dried. 

88.  Turn^s.  ^e  alsq  titbeable  when  seyere^J 
though  there  be  more  crops  than  one  in  thfi  year«  •  Ip 
a  bill  for  tithe  of  tumip&i,  the;  defendant  insisted  tl^t 
no  tithe  was  due  for  turnips  sown  after  cprp  the 
same  year ;  and  that  he  ought  pot  to  pay  tithe  for 
any  crop  or  profit  of  arablie  land,  the  same  year  that 
the  parson  received  titbeTCom  from  the  same  graj^ff^^ 
but  the  tithe  was  decreed. 

a^.  The  profits  arising  ft*om  the  agistment  or  p9i^ 
turage  of  cattle  are  titbeable  of  common  right ;  be- 
cause the  grass  that  is  eaten  is  titbeable,  and  must 
have  paid  tithe,  if  cut  when  full  grown.  It  is  prew 
dial,  because  it  arises  immediately  from  the  land^ 
And  in  a  modem  case,  it  was  held  to.  be  a  small 

tithe* 

40.  Agistment  tithe  is  only  payable  fpr  dry  ot 
barren  cattle,  that  otherwise  yield  do  profit  to  the 
par^oug  and  pot  for  cattle  which  are  kept  for  th^ 
plough  or  pail,  in  the  same  parish ;  because  the  par^ 
son  has  tithe  for  them  ia  another  way. 


2%fe  XXII.    Tithes.    §  41—47.  55 

41.  Agistment  tithe  is  not  payable  for  horses  kept 
for  husbandry,  saddle-horses,  coach-horses,  or  other 
horses  used  merely  for  pleasure.    But  where  coach- 
horaes  were  used  in  carryinir  coals  and  manure  into  !P^^P  ^' 
another  parish,   an  agistment  tithe  was  held  to  be  Owill.  899» 
payable  for  them.  Aydr. 

-  .  Flower 

iSL  Meadow  grounds  which  have  paid  tithe  of  hay,  Gwill.  613. 
are  not  afterwards  liable  to  an  airistment  tithe. .  contr^  Burn, 

^  Vol.  3.  448. 


4S»  Agistment*  tithe  is  payable  by  the  occupier  of 
the  ground,  niot  by  the  owner  of  the  cattle  ;  and  as  Bunb.  3. 
this  tithe  cannot  be  taken  in  kind,  the  person  entitled  Bum.  Vol.  3. 
to  it  C3it  only  receive  what  it  is  valued  at,  according 
to  the  price  paid  for  the  keeping:  of  different  beasts* 

44.  An  agistment  *  tithe  was  held  to  be  due  for  Crowr. 
turnips  sown  after  com,  and  not  severed,  but  eaten  3  Burn/ 465. 
by  unprofitable  cattle :  though  it  was  urged  to  bean  Gwill.  714. 
improvement  of  tikie  land,  and  that  the  parson  had 
the  benefit  of  it  in  the  next  year. 

46.  AH  garden  herjbs  and  plants,  such  as  patsley.  Gardens. 
sage,  cabbage,  &c.,  are  titheable :;  <and  the^same  is  a 
small  tithe.    Biit  most  commonlVia  sum  of  money  is  3  Burn  Ecc 
payable  in  lieu  df  tither  of  gardens,  either  by  custom,        ' 
or  by  agreement. 

46.  All  fruits  of  trees  &rci  titheable ;  the  tithe  to  Id.  466. 
be  paid  when  they  are  gathered.     If  they  are  stolen, 
the  parton  ksi  well  as  the  owner  shall  bear  the  loss ; 
but  if  the  owner  suffer  a  stranger  to  take  his  fruit,. 
the  tithe  shall  be  answered; 

47*  A  claim  was  made  in  the  year  17^0,  by  the  Adams  r. 
vicar  of  Kcwrington,  to  the  tithe  of  hot-house  plants.  S!' 1204. 
Tte  Gourt^  of  !ESfxchequer  was  of  opinicm,  that  they  Hewitt  v. 
were  tiliieaUe ;-  on  an  appeal  to  the  House  of  Lords,  t^\  . 

»•  JM  ,  •  -r^»  /Bro.Faru 

the  caae  went  off  bn  anotner  pdmt;    It  has,  however,  Ca.  64. 
been  determmed  by  the  Court  of  Exchequer,  in  a 

E  4 
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Worrailv.      subsequent  case,    that    hot-house   plants    are    not 

Miller,  ,.,,      i,  ^ 

Mich.  1801.    titneable. 

Of  what  4S*  Mixed  tithes  consist  of  the  tenth  of  the  young 

things  m\x^  q{  cattle  bred  in  the  parish  ;  such  as  calves,  lambs. 

Tithes  are  .  i    .  /. 

due.  pigs,  &c. :  and  the  tune  of  payment  of  these  is  when 

the  animals  are  weaned,  and  able  to  live  without  the 

dam  :  unless  the  custom  of  the  plac«  be  otherwise. 

3  Burn,  468.       4Q.  The  wool  of  sheep  and  lambs  is  another  mixed 

tithe  ;  and  is,  de  jure^  due  at  the  time  it  is  clipped ; 
but  by  prescription  it  may  be  set  out  altogether  at 
•  another  time. 
Idem,  476.         50.  Milk  and  cheese  are  titheable.     But  where 

tithe  milk  is  paid  in  kind,  no  tithe  cheese  is  due ; 

and  where  tithe  cheese  is  paid  in  kind^  no  tithe  milk 

.  is  due. 

Of  what  51.  By  the  stat.  2  &  8  Edw.VI.  c.  13.  it  is  enacted, 

sonal  Tkhes    ^^  every  penion  exercising  merchandise,  bargaimng 

are  due.         ^nd  selling,  cloathing,  handicraft,  or  other  art  or 

faculty,  who  had,  within  40  years  preceding,,  paid 
personal  tithes,  should  pay  for  his  personal  tithes  the 
tenth  part  of  his  clear  gains;  his  charges  and  ex- 
pences,  according  to  his  estate,  condition,  or  degree, 
to  be  therein  abated,  allowed,  and  deducted. 
GwilL  430.        S2.  It' was  formerly  held,  that  in  consequence  of 

this  statute,  the  fees  of  a  lawyer,  physician,  attorney, 
Ecc  Law  *^^  *  man's  salary^  were  titheable.  But  Doctor  Bum 
vol.  3. 474.     observes,  that  personal  tithes  are  now  scarce  any 

p!ca.  4461^7.  ^^^^^  P^^^'  except  for  mills,  and  fish  caught  in  the 
Id.  3.  sea. 

What  ThiDga      ^^«  There  are  several  things  which  are  not  tithe- 
are  noi^         able  by  common  right,  though  in*  some  places  they 
2 Inst. 651.     maybe  titheable  by  custom.    Thus,  no  tithes. are 
,  payable  for  quarries  of  stone  or  slate ;  nor.  for  mines 
of  tin,  lead,  coal,  lime,  chalk,  marl,  or  the  like.    Eor 
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these  are  of  the  substance  p£  the  earth,  and  not  an 
jMiniial  produce. 

54.  Houses  are  not  titheable  at  common  law,  for  Wats.  c.  46, 
the  same  reason.    But  by  custom  tithe  is,  in  some 
towns,  due  for  houses ;  in  a  proportion  to  the  rent 
reserved  for  them.     And  in  the  city  of  London,  tithes  ®^i*^-  ^^^* 
are  payable  for  houses  by  act  of  parliament. 

55.  Forest  lands  are  not  titheable,  provided  they 

are  in  the  hands  of  the  King  or  his  lessee.     But  if  3  Burn.  393. 
a  forest  is  disafforested,  and  within  any  parish,  the 
lands  then  become  titheable. 

56.  By  the  statute  2  &  3  Edw.  VI.  c.  16.  all  barren  2  Inst.  655. 
heath  and  waste  ground  which  is  improved,  and  con- 
verted into  arable  or  meadow,  shall  not  pay  tithes  for 

seven  years  after  such  improvement. 

57.  No  tithe  is  due  at  common  law  for  animals  Id.  651.      } 
that  Bxejerce  natttne;  such  as  deer,  rabbits,  &c.    But, 

by  the  custom  of  many  places,  some  animals  of  this  Owill.  427. 
kind  are  titheable. 

58.  Before  the  council  of  Lateran,  which  was  held  To  whom 
in  the  year  1180,  every  person  was  at  liberty  to  pay  payable. 
his  tithes  to  whatever  church  or  monastery  he  pleased ; 

or  he  might  pay  them  into  the  hands  of  the  bishop, 
who  distributed  the  revenues  of  his  church  among 
his  diocesan  clergy.  When  dioceses  were  divided 
into  parishes,  the  tithes  of  each  parish  were  allotted 
to .  its  own  particular  minister,  first  by  common  con- 
sent, or  appointment  of  the  lord  of  the  manor,  and 
afterwards  by  law. 

59.  Tlie  tithes  of  each  parish  are  therefore .  of  Reeton  or 
common  right  due  to  the  parson  thereof.    And  Lord  f  JUJ^^soo  a. 
Coke  says,  that  persona  mpersonata^  parson  imper- 

aonee,  is  the  rector  that  is  in  possessiod  of  the  church 
parochial,  jvre  ecckske. 
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persona  mixta.  This  point  was  resolved  in  pa^iainent 
6'  Edw.  III.  in  a  suit  between  the  Crown  and  the 
bishop  of  Carlisle,  who  claimed  the  .tithes*  of  the 
forest  of^nglewood. 

.67*  Lords  of  mancnrs::may  be  entitiej^  to  the  tithes 
of  the  manor,  by  prescription!  For  in  such  a  case  it 
will  be  supposed  that  the  lord  was  seised  of  the  whole 
manor,  before  the  tenancies  were  derived  thereout ;. 
and  then  by  composition  or  other  lawful  means,  the 
lord  acquired  the  tithes,  paying  a  certain  pension  to 
the  parson. 

68.  When  the  monasteries  were  dissolved  by  king 
Henry  VIII.  the  appropriation  of  the  several  benefices 
which  belonged  to  the  religious  houses  would,  by  the 
rules  of  the  common  law,  have  become  disappropria* 
ted,  had  not  a  clause  been  inserted  in  all  the  statutes, 
by  which  the  ;nonasteries  were  given  to  the  Crown ;  to 
vest  such  appropriated  benefices  in  the  King,,  in. as 
ample  a  manner  as  the  monasteries  had  held  the. 
same,  at  the  time  of  their  dissolution. 

.69.  Almost  all  these  appropriated  benefices  have 
been  granted  by  the  Crown  to  lay  persons  j  and  are 
now  held  by  their  descendants,  or  by  those  who  have 
purchased  them  from  such  grantees.  These  are 
called  lay  impropriators  ;  and  by  several  statutes  they 
have  the  same  rights,  respecting  such  benefices^  as  if 
.they  were  religious  persons. 

70.  Grants  of  this  kind  are  either  of  the  rectory 
or  parsonage,  which  comprises  the  parish  church 
with  all  its  rights,  glebes,  tithes,  and  other  profits 
whatsoever  j  or  else  of  the  titiies  of  a  particular  tract 

of  land. 

71.  Where  a  portion  of  tithes  was  vested  in  the 
Crown,  and  afterwards  granted,  to  a  Ijiyman,  he  ac- 
quired the  same  right  to  it  as  the  spiritual  person  in 
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i^irhom  it  was  originally  vested.  Portions  of  tithes 
might  also  formerly  be  granted  by  religious  corpora- 
tions to  laymen,  to  whom  they  may  now  belong  under 
that  title. 

72.  By  the  statute  3«  Hen.  VIII.  c.  7-  S  7-  it  is 
enacted,  that  all  persons  having  any  estate  of  inherit* 
ance, '  freehold,  term,  right,  or  interest,  of,  in,  or  to 
any  parsonage,  vicarage,  portion,  pension,  tithes, 
oblations,  or  other  ecclesiastical  or  spiritual  profit, 
irhich  were  or  should  be  made  temporal,  shall  have 
the  same  remedies  for  recovery,  thereof,  as  for  lands 
and  tenements. 

73.  With  respect  to  the  estate  which  lay  impro-  Wliat  Eautc 
priators  are  capable  of  having  in  tithes,  they  may  have. 

be  tenants  in  fee  simple,  fee  tail,  for  life  or  years. 
Husbands  shall  be  tenants  by  the  curtesy,  and  widows 
endowed  of  them.  They  are  accounted  assets  for 
payment  of  debts,  and  have  all  other  incidents  be- 
longing to  temporal  inheritances. 

74.  An  estate  in  tithes  may.  be  held  in  joint 
tenancy,  coparcenary,  or  in  common  ;  and  a  partition 
of  any  of  these  may  be  obtained  by  a  bill  in  Chancery. 

75.  On  a  bill  for  a  partition  of  tithes  and  casual  Baxter  v. 
profits  in  the  Isle  of  Wight,  the  defendant  demurred,  j  Ve8!^'94. 
upon  the  ground  that  there  were  no  casual  profits, 

and  that  it  might  be  divided  upon  a  writ  of  partition. 
Lord  Hardwicke  said, — **  An  ejectment. will  lie  of 
tithes,  of  which  the  execution  is  a  writ  of  possession ; 
and  the  sheriff  may  do  as  much  on  partition  as  on 
a  writ  of  possession  on  ejectment.  This  is  not  casual, 
whether  tithes  will  rise  or  not.  I  do  not  doubt  but 
this  Court  can  divide  them,  as  it  may  several  things 
which  cannot  at  law.  Overrule  the  demurrer,  there- 
fore.*' 
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76.  Estates  in  tithes  are  alienable  by  lay  impro^ 
fmators,  in  the  same  manner  as  other  real  estates ; 
and  are  comprehended  within  the  statute  of  usesi 
under  the  word  hereditaments. 

"fj.  It  should,  however,  be  observed,  that  no  good 
title  can  b6  made  to  tithes,  by  a  lay  impropriator, 
without  showing  the  letters  patent  by  which  the  tithes, 
or  the  rectory  or  parsonage  to  which  they  are  annexed, 
were  granted  by  the  Crown  to  some  lay  person ;  for 
this  is  the  only  mode  of  repelling  any  claim  which 
may  be  made  to  those  tithes  by  an  ecclesiastical 
person  claiming  jure  eccUme.  The  letters  patent 
should  be  inspected,  to  see  that  no  reversion  remains 
in  the  Crown. 
OfBxoap.  78.. With  respect  to  exemptions  from  tithes,  it 
Tithes.         shoidd  first  be  observed,  that  by  the  old  law  no  lay^ 

2  Rep.  44  a.  i'^^  ^^^  capable  of  having  tithes,  nor  allowed  to 

prescribe  generally  that  his  lands  were  exempt  from 
the  ^payment  of  tithes ;  for,  without  special  matter 
shown,  it  should  not  be  intended  that  he  had  any 
lawfirf  discharge:  therefore,  the  mere  non-payment 

3  Burn,  410.  of  tithes,  thouffh  for   time   immemorial,  does  not 

amount  to  an  exemption,  and  cannot  be  pleaded 

against  a  spiritual  person,  without  setting  out  and 

establishing  ihe  causes  of  such  exemption,  except  in 

iafn.  the  case  of  portionists.    Lands  may,  however,  be 

exempted  from  the  payment  of  tithes  by  real  compo* 

sition,  by  a  special  prescription,  which  is  either  de 

moda  decimandif  or  de  non  dedmandOf  or  by  act  of 

parliament. 

Real  Com-        794  A  real  composition  is  where  an  agreement  i$ 

posmon.        made  between  the  owner  of  lands  and  the  parson  or 

GwSu,  801.     vicar,  with  the  consent  of  the  patron  and  ordinary, 

that  his  lands  shall  in  friture  be  freed  from  the  pay« 

6 
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ment  of  all  tithes,  if^  consideration  of  some  land,  or 
other  real  recompence,  to  the  parson  or  vicar,  in  Ueu 
aad  Satisfaction  of  such  tithe.  This  kind  of  compo* 
sition  was  fornierly  permitted)  because  it  wa^  siip^ 
posed  that  the  clergy  would  be  no  losers  by  it,  £^  the  * 
conseot  of  the  otdinary,  whose  duty  it  was  to  ti^^ 
care  of  the  church  in  getieral,  and  of  the  patron^ 
whose  interest  it  was  to  protect  that  particular  churchy 
were  both  required,  to  render  the  composition  e£fectual« 

80.  No  composition  can  be  good,  unless  it  waa 

made  before  the  IS  £liz. ;  for,  by  a  statute  made  in  Tit.  32.  c.3. 
that  year,  it  is  enacted,  that  no  parson  or  vicar  idiall 
make  any  ccmveyance  of  the  estates  of  their  churches, 
other  than  leases  for  three  lives  or  31  years.     And 
though  there  have  been  several  decrees  siade  by  7  Bro.  TtI. 
courts  of  e<fiii1y  to  confirm  compositions,  made  with  ^^'  ^  *  ^' 
the  consent  of  the  parson,  patron,  and  ordinary,  sub-  < 
sequent  to  the  13  Eliz,,  still  they  are  not  held  to  be 
binding  on  the  succeeding  incumbents. 

81.  It  was  formerly  held,  that  a  composition  real 
could  not  be  established  without  showing  the  deed  by 
which  it  was  created,  or  proving  the  actual  existence 
of  such   deed.     It  was,  however,  laid  down  ^i  a 
modem  case,  that  although,  in  drder  to  establish  a  Hawet  v. 
real  composition  for  tithes,  it  was  not  now  considered  2^"'  R. 
as  absolutely  necessary  to  produce  the  dcted,  yet  evif*  179. 
dence  must  be  given  of  such  deed  having  existed^ 

That  where  such  evidence  rests  on  reputation,  such 
reputi^on  must  be  distinctly'  of  payments  having 
been  made  under  such  a  deed,  and  that  those  pay- 
meats  had  their  origin  under  an  instrument  made 
within  time  of  memory ;  otherwise  it  will  be  evidence 
of  a  prescriptive  payment.  That  although  the  Court 
bad  very  properly  relaxed  in  its  practice,  and  did  not 
now,  as  formerly,  insist  upon  the  production  of  the 
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original  instrument,  yet  they  certainly  expected  ibat^ 
in  order  to  establish  a  real  composition,  the  evidence^ 
should  show  something  that  could  distinguish  it  from 
a  prescriptive  payment. 
Sawbridge  82.  In  a  subsequent  case  it  was  said,  that  where 

AnstrJl.372.  ^^^^^  ^as  been  a  composition  real,  within  time  of 

memory,  its  commencement  must  be  shown,  though 
it  is  not  necessary  to  produce  the  deeds  under  which 
it  took  place.  Presumptions  are  admitted  in  Uiis,  aa' 
in  other  cases ;  and  the  existence  of  such  deeds  may 
be  inferred  from  other  evidences.  It  is  not  necessary 
that  the  consent  of  all  the  parties  should  be  by  the 
same  deed :  this  may  frequently  not  happen.  In  the 
case  of  the  King,  who  consents  by  letters  patent^  it 
never  can  take  place.  But  that  acomposition  real  could 
not  be  supported  by  evidence  of  immemorial  payment. 
Prescription       83.  A   prescription   de   modo  dedmandit  usually" 

called  2L  modus y  is  where  an  immemorial  custo)m  has 


established  a  particular  manner  of  tithing,  different 
from  the  general  way  of  taking  tithes  in  kind ;  and 
the  circumstances  which  are  necessary  to  make  a  good 
and  sufficient  modus,  are  laid  down  by  i^ir  W.  Black- 
9tbne  and  Doctor  Bum. 

84.  It  is  probable  that  every  modus  had  its  com- 
mencement by  deed;  because  a  composition  fbr 
tithes  can  never  become  2l  modus,  unless  the  patron 
and  ordinary  be  parties  thereto,  or  it  be  confirmed  by 

2  B.  Wms.    them.    But  a  modus  may  be  prescribed  for,  without 

producing  the  deed  by  which  it  was  created ;  for, 
wherever  there  has  been  a  constant  annual  payment 
for  time  inmiemorial.  It  shall  be  intended  that  such 
payment  had  a  proper  commencement. 

85.  In  the  case  of  hemp,  flax,  and  madder,  it  has 
been  stated,  that  a  modus  is  established  by  act  of 
parliament. 
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864  A  imscrqptkm  de  non  dechnando  is  a  clstm  to  Fil«8cription 
be  eaatinif  diMhinged  from  thlres,  and  to  pay  bo  ^ando^^ 


compeBsatMm  Ibr  tiMln.  Tkia  may  be  a  privilege 
aanexed  either  to  tke  persons  holding  the  lands,  or 
to  the  hnd^  tiwmsdves. 

87*  The  Kiiog  being  persona  mwta^  is  not  only  ^19-  ^^• 
cafiifthle  of  hating  tithes,  bwC  may  also  prescribe  to  be  Herd,  it 3i5. 
cUwhaiged  from*  the  payment  of  tithes;  therefore,  ^^^'h 
laodii  fynig  within  a  forest^  arid  in  tibe  hands  of  the  w.  Jqdcs, 
King,  do  not  pay  tithes,  although  they  ire  within^  a  ^^* 
pariah*    Bnt  this  privilege  only  extends  to  the  Kii^d 
lessee^  ikot  to  his  feoffee, 

A&  Sj^iritilal  penons,  or  corporations,  being  capa.- 
bie  of  havn^  tithes  m  pernancy,  oday  prescribe  to  be 
dischaiged  generally  \  so  that  no  tithe  shall  be  paid' 
ef  their  lands>  nor  any  recompence  £»*  tibem.    Be- 
sides, it  is  a  maaum  <^  law,  that  ecckria  decknas  mm  4  Rep.  44a, 
jolbff  eebfesiflp  ;  and  a  spiritual  person  may  prescribe 
de  nondedmMdOf  ibr  hmlself,  his  fanner^' and  tanants, 
and  als<i  for  hia  copyholders.    For,  by  this  means^  it  Crouch  ▼. 
it  to  be-  presumed  that  the  spiritual  person  baa  greater  cl^TfiVf . 
fines  afad  jrerits.  784! 

89»  Therebtor  oi'  parson  of  a  parish  is  not  liable  to  Bienco  %. 
tlie  paymMt  ef  tithea  to  die  iwm^  nor  the  vkar  to  cro^EUz. 
the  Fsfctop;  and  a^  lay  rector  is  also  eitempte^  from  ^79. 578. 
payilg  tithes  to  tht^  vicar  out  <tf  the  glebe,  as  long  as 
hr  helds'ik'in  his  o#n  hMds ;  but  up<m  the  death  of 
tliespjtitiial  'or  lay  rectw,  oi"  of  the' vicar,  his  executor 
ialiiMeti^  the  payment  of  ti^^out  of  the  growiiig 


90i  A'  pteseritition' <ft  nion  deewtando  may  also  be 
annexed  to  the  land  itself,  though  in  the  possession  of 
lay  peiBDQt ;  but  this  can<i>nly  arise  from  the  follow- 
ing oiKAunstaiioes. 

Vol.  hi.  F 
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^OiaH^n.      2^piiituBl  persons,   or   corporations,  were  always 

capable  of  having  their  lands  totally  dischai^ed  of 
tidies  by  various  ways.-»l.    By  real,  composition. 

Uf^  ^M.      8.  By  papal  bulls  of  exemption.    3.   By  unity  of 

possession;  as  when  the  rectory  of  a  parish,,  and  the 
lands  in  the  same  parish,  both  belong^  to  a  religious 
house,  those  lands  were  dischm'ged  of  tithes  by  this  > 
unity  of  possession.  4.  By  prescription ;  having  never 
been  liable  to  tithes,  by  being  always  in  spkituai 
hunds.  S.  By  virtue  of  theii>  order;  as  the  Kn^hts 
Templars,  Cistercians,  and  others ;  whose  lands  were 
privileged  by  the  Pope  with  a  discharge  of  tithes. 
-  '91  •  These  exemptions  from  tithes  would  have 
ceased  upon  the  dissolution  ^f  the  abbeys,  and  the 
knds  become  again  subject  to  tithes,  were  it  no. 
enacted  by  the  statute  31  Hen.  VIIL  c.  IS.  §  21., 
«*  '  that  all  persons  who  sholild  come  to  the  possession  of 

the  lands  of  any  abbey  then  dissolved,  should  hold 
them  free  and  discharged  of  tithes,  in  as  large  and 
ample  a  maimer  as  the  abbeys  formerly  held  them. 

2  Compa.33.  And  Sir  W.  Blackstone  says,  that  from  this  original 

have  sprung  all  the  lands,  which,  being  in  lay  hands, 
do  at  present  claim  to  be  tithe-fi^ee.  '  For,  if  aman 
can  show  his  lands  to  have  been  such  abbey  lands, 
and  also  immemorially  discharged  from  tithes,  by  any 
of  the  means  before  mentioned^  this  is  now  a  good 
prescription  de  mm  decmumdo.  But  he  must  show 
boih  these  requisites;  for  abbey  lands,  without  a 
spebial  ground  of  discharge,  are  not  discharged  of 

Lamprej       course ;  neither  will  any  prescription  de  non  dedmand^ 

Ai^^R^29l   ^ivail  in  total  ttischarge  of  tithes,  unless  it  relates  to 

Sticli  abbey  Irads. 

'  99.  Th^  exemptions  from  tithes  only  extended 
to  the  lands  of  the  religious  houses^  guamdiu  proprm 
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vnambiis  eacobmtur ;  not  when  in  the  occupation  of 
their  lessees  or  fanners.    And  it  was  formerly  hdd, 
that  this  exemption  applied  only  to  those  who  had  an  Wilson  t. 
estate  of  inheritance,  and  not  to  tenants  for  life.     It  Hard.  174. 
hasy  however,  been  resolved,  that  a  tenant  for  life,  . 
mder  a  settlement,  is  entitled  to  the  exemption. 

93.  A  person  was  tenant  for  life,  under  a  settle^  Hett  ?. 
ment,  of  lands  which  were  formerly  part  of  the  pos-  Scbach.i799, 
sessions  of  the  Cistercian  order,  and  by  that  means  ^^^  ^^^^* 
exempt  from  tithes,  while  in  the  manurance  of  the 
owner.  It  was  contended,  that  the  tenant  for  life 
had  not  such  a  quantity  of  interest  as  would  support 
that  privilege :  that  to  entitle  the  lands  to  that  ex- 
emption, the  person  occupying  them  must  be  owner 
of  the  inheriiance ;  he  must  have  the  same  estate  in 
him  which  the  monastery  had.  In  the  case  of  Wilson 
V.  Redman,  the  Court  held  that  tenant  for  life  or 
years  was  not  within  the  statute,  but  that  tenant  in 
tail,  who  had  an  estate  of  inheritance,  was  discharged 
quamdiu  propriis  manibus,  &c.  Lord  Ch«  B.  said,  it 
was  admitted  that  a  tenant  in  tail  was  entitled  to  the 
exemption  claimed ;  but  it  was  argued,  that  a  tenant 
for  UTe,  under  a  settlement,  was  not.  It  was  said, 
that  the  tenant  must  hold  the  lands  as  the  monastery 
•held  them,  else  the  privilege  could  not  attach.  But 
it  was  impossible' that  the  lands  could  now  be  holden 
precisely,  in  the  same  manner  as  they  were  holden  by 
the  monastery.  The  monastery  had  them  to  them 
and  their  successors.  Now,  a  man  had  the'm  to  him 
and  his  heirs.  But  a  fee  simple  may.be  divided  into 
portions,  into  different  estates  for  life,  in  tail,  and 
remainder  in  fee.  Where  would  be  the  difficulty  to 
say,  that  the  tenants  of  each  portion  should  have  the 
benefit  as  they  succeed.  The  case  of  Wilson  v.  Red- 
gnah  had  been  cited ;  but  from  an  extract  from  the 
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aoswar  ia  that  cm«»  wth  which  he  hit4  been  fimu»bad» 
the  parties  there  s^pe^i^ed  to  have  had  a  fee  simpte  j 
and  therefore,  that  not  being  9  caie  in  which  it  was 
necessary  to  decide  the  point,  it  could  not  be  consi* 
dered  of  any  authority^  He  could  not  see  any  person 
why  a  tenant  for  life  should  he  excluded  from  the 
benefit,  any  more  than  a  tenant  in  tail ;  who,  it  was 
agreed,  was  exempt.  Thew  seemed  to  be  no  reason 
why  all  the  component  partaef  the  estate  should  not 
be  exemjrt,  as  they  severally  c^me  inte  possession* 
The  Court  decreed  unanimously,  that  the  tenant  tar 
life  was  exempt. 
Actof  Farlia-  9^  Lands  may  and  are  now  fte%uent^  exeqipted 
"^^^  from  the  payment  of  tithes  by  aete  of  paiiiament. 

Thus  in  many  of  the  modem  indofiuM  acts»  the  lands 

inclosed  am  fer  ever  fined  sjid  discharged  fiMun  the 

payment  of  tithes ;  and  a  portion  of  land  is  aUotted 

to  the  ipiiifaial  or  lay«ieetos,  w  to  the  vioav,  their 

euoeessors  and  heivs^  in  lieu  of  them.    Inoiheracts 

of  this  kind,  a  oom  rent  is  kibatituted  iigi  tl(e  place  of 

tithes. 

Noo-pay-         9SL  The  doQtcq|e  thai  meie  noa-payment  of  tithea^ 

T'^^         t  ^^^^  fos  time  immemorial,  does  not  amou|aA  to  en 

be  pleaded     exeu^fttion,  was  established  in  favour  of  the  chuvch. 

apuistaLay-  -g^  ^  ^  other  oases  Ifmg  acquiescoftCQ  creates,  a 

ante,  f  78.     title ;  therefore,  when  lay  peisona  became  citable  nf 
Hob?29^^.      holding  tithes,  thia  principle  ought  not  to^  h^v%  beep 

extended  to  them,  because  they  are  not  wilJun  the 
reason  of  it  But  it  has  been  held  in  sevesak  casei^ 
that  a  general  prescrip^on  (its  non  dechmndo  can  no 
more  be  set  yp  against  a  lay  impixyriator  th^again^(t 
a  spiritual  person* 
Bury  Corp.  9^*  Upon  a  bill  for  smatt  tithes  by  a  l&y  imfnqi^rit 
C^^R.'643.  ^^^'  ^^  ^'^^  proved  by  several  witnesses  thnt  tkuay 

never  knew  small  tithes  paid  fbir«    itwaso 
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Uttt  in  the  oise  (rf*  a  lay  iiiiptojItuttM  the  defendant 
ittigbt  say,  in  btf  nf  thii  dsffiand  c^tilbeB^  that  nd  tithM 
had  evfttkien  paid  or  demanded  fbrthetfelaitds  I  and 
altlioagh  thiM  waft  fttt  expmiA  d^teHoinatkin  on  the 
point,  yet  many  Judges  we?^  tff  tif At  ttpinim^  Bunb.  284. 

TM  GotM  hfeld  the  defbnte  bad. 

97-  A  bill  irrift  bM%ht  In  the  E^fi^equef  by  a  lay  Fantbawv. 
inprQ^iiftitori  for  tithe  of  hay  and  potatoes,    life  ownijso 
det^ee  iHis,  ttefti  no  tithe  bad  evetbeen  paid  fer  lli«  17  Geo.  2.' 
iMd,  not*  any  modM  of  oofnp<«ftieni  It  wM  said  to 
the  de^ndant,  tiiat  tiife  readon  wh^  a  Myman  sbocdd 
not  pi-eftcribe  in  mm  Seifimafid^,  was  feundei  (M  prin^ 
tiipies  which  did  not  h<Ad  Ahce  tHhe«  weire  lay  inhe^ 
ritanoes.    That  now,  from  lengtii  of  time  and  potlses* 
8fon«  there  wae  the  ftame  reaMtt  to  ptemaie  a  grant 
ftoin  the  lay  impropriator,  in  tins  6Mie,  aa  in  caMff 
of  other  iidnieritiiicea.    That  this  Was  not  naed  as  a 
preocription,  bnt  as  an  etidence  of  r^bt,  and  to  in* 
crfode  a  presomption  of  a  i^nt.   That  befbve  br^eif 
were  cqwdrie  of  tithes^  an  oaiemption  i^M  not  sa£fei^nt 
to  arise  fiom  non-payment  of  tithes  Only  j  btft  skK^e, 
it  was  <piite  othelrwjse ;  and  poai^SBion  in  the  hMnda 
of  a  \wpam  waa-aa  g4idd  evidence  of  a  right  fie  tith($i^ 
as  of  any  other  right. 

hofdOuB.  Farksr  was  of  opinion,  thatahtymM 
ooidd  not  preaoribe  m  nan  dtomaMfo  agams^  a  Isy 
impropriator,  no  moio  liian  against  a  spiritual  one.  It 
had  been  said  that  iSie  statute  of  H^n^  Vlil.,^  whieh 
made  tithea  lay  inheritanoes,  liad  altered  the  case  ^ 
tmt  as  a  prcisci^on  frottl  that  time  woid'd  not  be 
0ood^  conaequoQtly  that  statnte  00^  not  e^eatd  a 
r^t  hf  preaeripiion.  That  this  dodtited  was  Mf  in^ 
conyeaaeiitf  ftor  gnmts  of  tilliM  might  bo  pteiet^eA 
tayenroimtat ;  tfaerefdre  Were  not  likely  to  be  le^it 
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due  care  Was  taken  of  them.  That  an  act  of  paiita^' 
ment  was  attempted  to  remedy  this  by  Sir  George 
Heathcote,  about  fifteen  years  before,  which  mis-^ 
carried.  Baron  Carter  was  of  the  same  opinion ;  but 
Baron  Reynolds  doubted. 

Baron  Clarke  said  he  knew  no  case  which  deserved 
more  consideration,  for  though  the  authorities  against 
such  a  prescription  were  very  great,  yet  the .  reason* 
of  them  grew  weaker  every  day.  Before  the  refor- 
mation'all  tithes  were  ecclesiastical,  and  a  lay  man 
could  have  tithes  by  way  of  discharge  only,  by  the^ 
grant  of  patron,  parson  and  ordinary.  Since  that,  there 
were  other  ways,  both  of  having  tithes;  and  of  being 
discharged  from  them.  Since  tithes  had  been  in  the 
hands  of  lay  impropriators,  nyany  persons  had  pur- 
chased discharges  for  thdr  particular  lands ;  yet  if 
such  grants  were  lost  by  the  common  fkte  of  things, 
those  persons  must  lose  the  benefit  of  their  purchases; 
and  that  must  often  happen,  though  they  were  en- 
rolled, or  any  other  way  was  taken  to  preserve  them» 
Very  few  records  of  the  church  were  extant ;  and  it 
would  be  very  hard  that  time,  which  strengthens  all 
other  rights,  should  weaken  this.  It  seemed  very^ 
extraordinary  that  a  layman  might  prescribe,  upon 
the  presumption  of  a  grknt,  for  a  portion  of  tithes^in 
infra,  ( 101.  the  soil  of  another,  even  against  the  rector  of  the- 

parish,  and  yet  could  not  prescribe  for  the  tithes  of 
his  own  land  in  the  isame  way.  If  therefore  he  shbuld 
concur  in  this  opinion,  it  would  be  merely  from.  the. 
force  of  authority  \  for  he  thought  l:hat  the  reason  of 
the  thing  was  strong  against  it.  He  allowed  that,  in 
general,  authorities*  ought  to  prevail  in  law ;-  became 
great  inconvenient^es  and 'conftision  would  arise  fhm) 
overturning  established  rules  of  property.  But  in  this 
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particular  case,  the  inconveniences  and  confusion  of 
property  would  be  much  greater  from  pursuing  those 
resolutions,  than  from  overturning  them. 
.  Mr.  Joddrell,  from  whose  notes  this  case  was  taken 
by  Mr.  GwiUim,  says  he  was  informed  that  judge- 
ment was  given  for  the  plaintifi; 

d8.  The  plamliff  sued  in  the  Exchequer  asiay  im-*  Nagle  v. 
propriator  of  the  parish  of  L.  for  tithe  of  hay  and  3  ^^^  ^q^. 
agistment.  The  defendant  insisted,  that  from  tithes^ 
<^  hay  never  having  been  paid  to  the  rector,  within^ 
memoiy,  a  conveyance  of  them  to  the  landholder 
should  be  presumed.  .  . 

Lc»d  Ch.  B.  Macdonald  said,  the  plaintiff  havings 
made  out  to  himself  a  clear  title  as  rector,  the  defen-^ 
dant  insisted  on  exemption  from  payment  of  hay  and 
agistment  tithe,  on  the  ground  of  never  having  paid 
these  tithes.  From  non^yment  he  wished  the  Court 
to  presume  a  grant  or  conveyance  of  these  tithes  from 
the  hij  impropriator.  It  v)M  dear  that,  against  an 
^idMastical  rector,  this  defence  could  never  be  9et 
up  in  any  shape.  Whether  a  lay  impropriator  should 
have  the  same  benefit  was  at  first  doubted  j  but  that 
point  seemed  at  rest.  Three  successive  decisions 
upon  it  had  fidly  estaUished  that  there  was  no  difler- 
ence  between  a  lay  and  an  ecclesiastical  rector. 

99*  In  a  subsequent  case  of  this  kind,  the  same  Petre  r. 
Judge  said.-"  It  is  now  established  by  many  cases,  ^^^j^j. 
too  firmly  to  be  disputed,  that  mere  non-payment  is 
not,  even  amcmg  laymen,  any  ansnt^er  to  the  demand 
«f  tithes.  These  determinations  are  perhaps  to  be 
kunented.  I  should  have  liked  better  to  have  found, 
in  regard  'to  tithes^  the  sanle  principle  of  decision 
wtrioh  x^ulates  the  title  to  every  other  lay  fee.  If 
non-payment  for  9tt}f  length  c^  time  forms  no  pre^ 
sumption  o{  a  grant  of  the  tithes  \  then  the  length  of 
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enjpfiiKeot,  whifsh  m  «U  f^^  ewm  is  the  best  pMti* 
U«  title,  9ervei»  wiy  tp  wmkan  1h»  claim  of  exemptios 
from  tithes,  m  the  difiSpulty  pf  tnomg  iti  origfai  w 
iacre^se^*  In  the  px'esent  caae  it  ia  hunUy  credible 
that  the  plaintiff's  fiunily  have  omitt^  for  above  two 
centuries  to  exert  this  nght»  fnom  mere  fprbeanmce 
or  neglig^ce.  $6m»  other  trapsaction  probably  took 
plape  b^tw^B  the  parties^  the  memoiy  of  which  is 
^ow  lo^t  But  the  cases  prevent  us  from  deeidiiig 
upf>^  the  gcpund  cjf .«ui^  Si  presuqiption/' 
Bosev.  IPP*  Lard  Lqiighborpugh  appeara  to  have  been 

p^^^' ^     inclined  to  differ  from  these  casea^  and  to  hold  that 

non*payin§Pt  a^oQ^  t^igkt  be  aet  up  as  a  defence  to  a 

Qlaim  pf  ti^es  ))y  a  If^y  iiepropnator  i  but  Lord  Eldon 

Biraey  v.       )ias  decidedly  upheld  th^Ri*    And.  it  appears  to  be 

?7*v«/ii9.  *9W  «e^tled,  that  a £r? wription  ^  wn  ixmmio  c«n 

no  more  be  set  ^  agaiwt  a  lay  iaapsopiiator,  than 
Dgaipst  a  qur^tual  p^non;  a^  wxAk  a  pvescfiptioit 

f[l^st  have  its  origin,  at  a  tin)e  when  the  ehw<^  was 

^capable  of  a^^enatiag  ks  p^aaffs^iws.  Qui  the  ebim 

Vide  Tit.  31.  flf  a  lay  ^propnatpr  mi^  ]^  vepelled  l^^  evidence^  of 

^*^*  9;  grant  of  thfi  tit^  f^in  aom^  ]»ep«dwg  %  impio* 

Iffi^tor. 

LongPosses-       IQl.  ](t  l^  b^€^ sta!(94  tjb^t  PM^^VA ef  til^ 

!}^«^fT^kII  severed  from  rMtones  h«f«fe  the  ewMcil  e€  JUitenuai 


creates  a       ^ad  therefore  no  ^jt^im  can  be.  wwh  to  thenw  Inrt  by 

B^^.^^  4^riying  a  titli^t  eith(M  from  th«  Gaowia  nr 
wmt^  ecci^a^^e^  corpofi^i^  who.  haA  a  poi»ei>  of 
2^)ienatiofiL.  ItJ^lVM^t^ttl\«iK4^ai«itaK^ 
^twean  a  pjifse^tipn  4^^nm40smMA>^  amiadaiai 
to  a  pcNT^n  qf  ti^es.}  %^  in  thia  laAter  caa%.if  the 
ciaflB  ^  8¥BPqi^.ljy  v9dsm»  «C  aiJtual  jf&mmj 
,  i^d  ^jpei^  %-  ^  losng  tivfiw  a«iimii«i^  «|tt]lg&  vitt 
not  i^sfe^}  ^  iKaw  thii  piitiea  ta  <M8  1^ 
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102.  The  plaintiff  brought  his  bill  fin:  an  account  Vmhtmr* 
of  tithes:  the  defendant  insdsfced,  by  his  answer,  that  q^^^-V 
he  and  they  whose  estate  he  had  in  the  lands,  whereof 
the  tithes  were  demanded,  had  a  title  to  the  tithes*  It 
was  m  proof  in  the  cause,  that  the  defendant  and 
tfaoae  under  whom  he  claimed  had  been  in  possession 
above  100  years:  andseveralbonveyances intervening, 
without  any  claim  from  the  plaintiff  or  his  ancestors; 
it  was  insisted  that  there  had  been  a  severance  of  the 
tkhea  from  the  rectory;  or  that  there  had  been  some 
gnsit  or  deed,  whereby  the  plaintiff^s  ancestors,  or 
those  who  had  the  r^ht  to  the  rectory,  had  exempted 
the  defendant's  estate  ftom  the  payment  of  tithes. 

I/ird  Heidey  was  of  opinion  that  this,  by  the  gianl^ 
became  alayfte;  and  the  dilute,  as  betweoi  those 
entitled  to  the  qpmtual  fee  or  rectory,  must  stand  on 
the  sasse  foot,  and  be  detenained  by  tiie  same  law, 
as  any  other  rig^t  or  fee.  In  diis  ease  the  pfedntiff 
made  no  particuhr  titie  at  all ;  he  woftdd  have  tiie 
Court  presume  that  his  right  descended  to  hia^  but 
did  not  show  any  one  fiunily  sfltttemfmit,  &c»  fer  a 
gnat  number  of  yean  (above  ferty)  wheie  thsa  w*s 
mentioned;  and  yet  he  prayed  thft  Cout  to  inteipese 
against  a  possessteo  which  had  been  m  the  defeadant 
and  his  aneeators  aboive  a  centuory.  It  was  usged  that 
the  law  says,  eaceat  emptor;  fasHt  eqiHi^  sagrii^  tamat 
emptor^  if  he  is  a  fidr  purchaser;  The  defendant 
appeared  to  him  as  a  fiiir  pnrdiBser,  these  halting 
hNsea  several  iirtermediate  conveyanoss,  and  poaaeami 
lunemg  gone  along  with  tlttf%  ferabove  ISO^  yeaaa; 
and  dumfine  equity  woukl  not  intespase  to*  diakuib 
liiai|»  If  the  pladntiff  had  aoi^  title  at  lasr,.  he  aMght 
pmum  it.  But  equify  would!  not  interpose  againat  a 
&m  posssssqg,  only  besanse  the  plsiotiff  wss  aftaid 
ha  title  might  ihil  at  kw.    The  bill  was  dJasaasad. 
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Soott  ?•  Ay*       103.  Doctor  Scott^  being  rector  of  iSimonbume  itr 
rj^^GwilL     iIj^-  county  of  Nprthumberiand,  filed  his  bill  in  the 

Court  of  Exchequer  fi>r  the  tithes  of  com  and  grain 
of  a  firm  called  EU^s  farm.  The  defendants,  the 
Ayreys,  were  owners  of  part  of  the  lands^  and  claimed 
the  tithes  of  £al*8  farm.  The  question  was,  whether 
the  plaintiff  was  entitled  to  the  tithes  of  com  and 
hay  of  the  lands  of  which  the  Ayreys  claimed  the 
tithes« 

The  Lord  Ch.  B.  said— This  was  not  a  demand  of 
tithe  of  land,  which  had  hitherto  paid  no  tithe }  and. 
that  the  defence  was  not  a  prescription  de  non  ded^ 
tnando.  In  all  such  cases  the  rule  had  been,  that  ar 
person  setting  up  an  exemption  from  the  payment,  of 
tithes,  must  show  the  particulm:  ground  of  exemption* 
If  that  was  not  shown,  the  defence  amounted:  to  no 
Qiore  than  a  inere  non^pajnnent  of  tithe;  which,  how- 
ever long,  was  no  defence ;  but  in  the  present  case 
the  plaintiff  claimed  the  tithe  of  land,  of  which  tithe 
Ittd  been  constantiy  taken':  for  although  a  part  of 
the  land  had  not  actually  paid  tithe,  it  had  been  no 
otherwise  exempt,  than  because  the  tenant  of  that 
part,  had  been  tenanf  of  the  tithe  of  alL  The  tithes 
having  been  actually  paid,  the  next  question,  was, 
how  they  had  beien  paid ;— they  had. been  paid  from 
particular  lands  in  the  nature  of  a  portion  of  tithes.* 
It  appeared,'  that  in  the  year  1608^:  tiiese  tithes  were 
in  the  possesion  of  the  fiunily  of  Ridley :  that  tl^ey 
weie  sold  m  1689  to  one  Whitfield:  that  in  I7O8  they 
were  conveyed  to  Grfeen  in  fise.  They  were  afterwiods 
mortgaged ;  and  the  devisee  of  the  mortgagee  pur- 
chased the  equity  of  redemption,  and  devised  to  per- 
sons  under  whom  the  defendants  claimed.  .  For  I70 
yetM  they  bad  been  the  subject  of  sales,  mortgage^ 
and  devises,  as  other  property ;  and.  had  always  beed 
considered  in  the  same  l%ht  as  the  other  real  property 
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of  the  persons  who  from  time  to  time  had  claimed 
them.  They  were  capable  of  being  enjoyed  by  th& 
persons  who  had  enjoyed  them  j  and  the  question  was^ 
whether  a  court  of  equity  ought  to  interfere  to  take 
the  possession  from  persons  who  had  been  in  posses* 
sion  for  so  many  years,  with  knowledge  of  the  rector. 
It  did  not  appear  how  the  Ridleys  became  entitled ; 
but  it  appeared  that,  being  in  possession,  they  settled, 
mortgaged,  and  devised  these  tithes  as  their  own 
absolute  property.  If,  notwithstanding  this  long  pos* 
session,  the  plaintiff  was  legally  entitled,  he  was  not 
without  remedy;  but  it  was  too  much  in  a  fpase  o£ 
this  kind  for  a  court  of  equity  to  interpose,  and  after 
so  long  a  possession,  to  take  the  property  from  the 
possessors,  and  decree  the  rector  to  be  entitled  to  iU 
The  Court  had  been  pressed  to  direct  an  issue,  but 
there  seemed  no  reason  to  interfere  thus  far,  Wher 
ther  the  Court  directed  an  issue,  which  adapted  in 
some  degree  the  plaintiff'-s  demand,  or  left  the  plain«» 
tiff  to  pursue  his  legal  retaiedy,  he  might  make  good 
his  demand,  if  it  was  well  founded. .  It  was  therefore 
not  absolutely  necessary  for  the  Court  to  interpose.  > 
-  Mr.Baron  Eyre  said-r-The  principal  question  in  this, 
case  was,  .the  defence  set  up  by  the  Ayreys  against 
the  prima  Jacie  title  of  the  rector,  founded  on  a  title 
set  forthnn  their  answer,  and  the  indisputable  fact  of 
actual  {M>68ession,  occupation,  and  pernancy  of  the 
titiies.  The  distinction ;  between  a  prescription  in 
nan  :<fecimaiu/o,land:a.  claim  of  a  portion  of  tithes^ 
was  an  essential  distinction.*  A  prescription  in  nan 
dScmmdoyfOA  simply  unlawful ;  no  such  prescription 
could  be  .'maintained.  *  If  no  tithes  had  been  paid,  a 
title  founded  upon  mere  non-payment  was  simply  a 
prescription^  in  nan  decmanda.  Evidence  of  len|^ 
oftposiiession.the  Court  xoitld  pay  no: regard  to,  for 
the  possession  must  have  been  unlawful}  and  the  Court 
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boiaid  to  ctecree  in  fitvour  of  Ae  t6m^ 
Nopimuuplion  could  be  admitted  to  mp^ 
|Mit  m  «ve  an^e  prescription  in  mm  decmmmhi,  If 
Chnt  dep>fted  from  this  rule,  they  overtomed 
^Aob  kw  upon  the  subject  But  there  was  a 
difltoence  between  a  chdm  founded  upon  a 
iMMi-payment  of  tithes,  and  a  claim  tappo(^ed 
kf  cndence  of  actual  enjoyment  and  pernancy  of 
tbe  ti^Ms.  The  title  was  not  unlawfbl:  there  might 
Ittve  been  agood  title  derived  to  the  party  in  posset 
aioau  The  title  therefm^  not  being  simply  unlawful/ 
kng  possession  was  evidence  of  the  titles  Tlie  case 
unte,  $  102.    of  Kuisfaaw  V.  Rotheram  stated  at  the  bar,  and  d«« 

terminedby  Lord  Northington,  appeared  to  We  been 
mfataken.  Hie  ground  of  that  determination  seemed 
to  havebe^  that  lK>wever  doubtful  the  «ate  stood  ae 
to  title,  there  had  been  kmg  possession.  The  dtaim 
was  of  a  portion  of  tithes:  the  parties  might  kave  a 
good  title ;  and  it  was  not  right  for  a  cotot  of  eqpn^ 
to  disturb  the  possessiM.  The  doctrine  wae  g6od# 
applied  to  that  or  to  this  case«  Hiere  wais  nadHerw 
enoe  between  a  lay  impf^iiatof  ami  a  tett^4  The 
biy  impropriator  beoomes,  as  it  wet ^  a  spiritsttl  per* 
eou)  be  holds  it  in  th0  same  ri^it  If  it  llnat  proper 
ta  distuib  a  possessloA  in  fa^rour  of  a  hty  iaqmipriator^ 
'  h  18  not  prejMT  Ky  iJUatuii^  it  in  immxt  of  ar  reetor*; 
He  agreed  with  the  Lord  (X  B^  upon  tkegvoiM  of 
great  length  of  possestfioii,  and  the  ehnm  being  of* 
portion  of  tithes,  wMdfriiiglit  be  lawful^  tbatthebiH 
ougbl  to  be  disifidiisaed.   The  other  Bairons  eoneunmL 

L^Sv^non.      ^^*  ^°  ^  "^  brougfat  by  tf  spiritaBi  rtctar  fwr 
GwilL  1177.'  tithes,  the  delbndaaiC  set  up  a  titis  to  the  tithes  smder 

Aunily  setdemeiitS)  and  possesHion  fm  Vfl  ywm,  as 
ab^fee.  BwonsByre,  Hotheas^ and Vmiym tiuiigla 
the  cssse  of  Scott  v;  AyMy  was  cbtentiBoi  mf  Hgkt 
graunds}  thatai  court  «f  equf^  oi^t ne*  te^aasitt 
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Mgtnul^  hxf^  pQ84#ik»), :  9bA  tb«t  qaa^  having  been 
DOqiHfli^  in*  lh«y  tJwugbt  tbey  ought  to  disnim 

lOCu  A  WW  wa$  fikd  uft  the  Court  <rf  Chancy  by  |2""  ^• 
Jolm  S^nitb  99  patron  in  foe  of  1^  rectory,  ukk  a«  Jan.  625. 
l«iM(9e  foM  yoiirs  of  aU  the  I^Uhes  under  the  r«ctor, 
pr^(itte4by  binif  agajmit  Bakev,  an  ocqupae*  of  ]«|d3 
19  ^  waWF  of  Gfac«4  in  thaA  pariai^  aad  Sir  ]^ 
Bridget  1«k4  <^  th«  oiaitoi:  and,  owner  of  the  laodft 
Tb9  obJM^oCtb^  W  W9A  tQe»t»bli9htbe.rightof  tbe 
reclpr  to  tli« titbcvs^ «94 ^  ap  aoQOimt*  Thean9w«r 
of  ftkli«r  «^tiidt  thflyt.by  a^if^t  «}i4  ipp9iQQori{4  mfi§» 

within  the  noanor  of  Graces,  or  by  othe$r  l#iKM.wa^ 
«9d  qtMPSk  ^  teo^s  in.  1^  oQpupaiMon  had  b«en  ex- 

^mvtii4ft9m^p9gfi»m%  of  tttbes  tO)th«  ve«toi^  i^tbf 
|ii«P99liQ9  ^  t^TQ  ttef49  4if  41  ^  titjiiBii,  and  that  th? 

lAld  qf  tdike  huukv  wm  «lljbM«4^tho««twa«||ii4fl. 

"l^  4i9fiep4a«ikft  ^Im«  <Mw^  their  tide  firq^ 
^  Um-  YIII5  Ti^e  »9!G!ti9f  Ibtad  newer  x^elved  looce 
^Imp  <iii«  ihJrd  eC  th^ titheiiib);  th»  1^4,^  ijbi«.  manor 
fi?9iv«4  tlip^.otMr  twokt|wr<)s^}  and  let,  aoflM  ^wmy 
wtj^  th<»  tin>  tfcir^  oif  t^  tithes :  oth^  Ifpaws  west 

iBiA«.!VcpcMM)y  «i^e<^  ov^  to  QQe  tlwvd^ tba  t^99 

4%^4l>%vwtai. 

I»iWft<WBtflMriBd  <)n,%l' i«li*^£  titer  fli^QtiJai^  t)^ 
llw  <lAf«nR«^  thqwglfc  fttffld  inf<arop«%,  was  aimyljy)  a 
iH!WQP|tMft4imy  <i<WfWfl»<f»  Hl>a,f<»  «aiji»    Xheoe 

«iiiW  4«^  Im:  Bmli.%9iii8«^iiylij^,  If  they  cjaunedi  a 
fMliMi^t^  ti^efc  thalkOM^b^  4«iwed.  ivutw  a 
tiiiiA^EiNKWV.  <p<l|ftP«tjrv«K  ywo»;  and  they  crmU 
4iQ*  a«  <iSimi  imsmtt  w^  thwc  d«efenqe^  upon,  the 
|;9«Ip4«(<^  ifsQ  ift  thchlffi!^.. 

^.  <hft  4tfcf¥te»t(i*U:wai>a<w4^  that.  tihedefencA^v^a^ 
4M«di  iP«|ti^«llar  '•  it.  vftA  90^  nm»«t  to,  state  ao 

^muXiflft  (iiiy\titiwft&  imum  ^emptioa  fmrn^jpnf^ 

bag  to  the  rector }  because  that  portion  belonged  to 
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tibe  lord.  It  happened  that  the  same  family  who  had 
the  tithes,  had  the  manor;  but  it  was  not  asserted 
that  the  lord  took  them  in  that  character.  ^It  was  so 
substantially  stated,  that  the  Court  would  leave  the 
plaintifis  to  law,  according  to  the  late  imiform  prac- 
tice of  that  Court,  and  the  Court  of  Exchequer. 
Where  there  had  been  an  actual  pernancy  of  the  pro- 
fits, by  lay  hands,  under  convejrances  as  lay  property, 
for  a  great  while ;  the  Court  would  not,  by  equitable 
aid,  disturb  such  a  possession,  which  might  have  a 
lawful  commencement ;  and  cited  the  cases  of  Fan. 
tote.  shaw  V.  Rotheram,  Scott  v.  Ayrey,  and  Edwards  v. 

Lord  Vernon. 

'  Lord  Loughborough  said — ^The  defence  was  very 
fairly  to  be  collected  from  the  answer,  which  bad  set 
Out  all  the  facts  that  constituted  the  defence ;  and 
put  the  plaintifis  into  possession  of  all  the  case  he  was 
to  meet.  It  stated  difierent  instruments,  family  con- 
veyances, purchases,  securities  made,  and  recove- 
ries ;  and  wherever  it  was  necessary  to  describe  spe- 
tMcally  the  things  which  passed,  as  upon  the  recoveiy 
in  the  writ  of  entry,  upon  which  the  fine  to  tik!(Ct&9m 
is  taken,  the  Cwo  thirds  of  the  tithes  were  paiii^u- 
'  larly  mentioned.  He  said  he  was  glad- to  have  been 
furnished  with  the  authorities  in  which  the  Courts  of 
Chancery  and  Exchequer  had  refused  to  aid,  against 
a  long  possession,  accompanied  with  family  deeda 
and  purchases,  any  inquiiy  into  the  right  by  which 
tithes  were  held.  Courts  of  equity  had  no  jurisdiction 
to  afiect  purchasers.  In  the  course  of  this  long  period, 
during  which  no  tithes  had  been  paid  to  the  rector, 
beyond  a  third  part,  there  must  have  been  many 
purchases^  and  Lord  Northington  laid  partieukr  stress 
upon  that  Why  was  a  court  of  eqtdty-  to  interfere 
to  destroy  a  title,  acquired  under  a  puichasefor  a 
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^nduaUe  consideration  ?  In  Scott  v.  Ayrey  there  was 
an  actual  occupation  of  the  tithes :  what  was  the  evi- 
dence  here  ?  In  some  of  the.  leases  the  lands  were 
described  expressly  as  subject  to  one  third  to  the 
rector;^in  others,  the  fiumwaslet,  and  the  two  thirds 
of  the  tithes  were  particularly  specified  as  demised. 
On  the  other  hand,  when  the  lessee  entered,  he  did 
^ot  merely  retain,  he  pi^id  tithes ;  for  he  paid  a  thir- 
tieth instead  of  a  tenth, .  wd  that  was  clearly  an . 
ouster  quoad  the  two  thirds  retained.    It  was  fiill. 
notice  to  ail  succeeding  rectors,  that  it  was  not  by 
frsMid.  .or  substraction,  but  an  assertion  of  right,  in  * 
opposition  to  that  of  the  rector ;  ,and  a  clear  adverse 
possession,  strongly  manifested,  by  paying  only  one 
thirtieth  instead  of  one  tenth.    Therefore  th$  di&r- 

A 

ence  was  only  in  words  betwieen  this  case,  and  that 
of  Scott  V.  Ayrey .  The  manner  in  which  the  owner 
had  exercised  his  right  ^as,  by  demising  the  land, 
and  the  tithes  of  the  land,  to  the/ same  person,  and 
receiving  an  accumulated  sum,  both  for  the  tithe  and 
the  land.  It  was  not  necessary  to  enter  into  the  dis- 
cussion of  the  title ;  he  could  conceive  a  clciar  ground ; 
the  tradition  of  the  parish  showedat  Was  it  necessary 
to  put  the  subjects  of  this  kingdom  to  account  for 
their  ti^s  antecedent  to  the  reign  cS  Henry  VIIL  ? 
If  SQ,  it  was  not  for  a  court  of  equity  to  put  them  uhder 
that  inquisition.  Therefore .  he  .  was  perfectly  war- 
ranted  in  following  precefd^Qts  so  very  respectable. 
The  bill  was  dismissed^  w;ith  costs. 

106.  Where  there  has  been  an  uninterrupted  posses- 
sion of  a  portion  of  tithes  for  250  years,  which  for- 
merly belonged  to  an  ecclesiastical  corporation,  a 
conveyance  of  them  will  be  presumed. 
.    107.  An  action  was  brought  to  recover  a  depo«t  Oxendca  ▼. 
inade  by  the  plaintiff  upon  his  bidding  fqt  the  .manor 
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Trin.  1798.    of  Ellumi,  wd  hnds  at  Elham^  in  Kent,  of  iviuch 
GwiU.i5ls.  549  acics  iieie  lepreMOted,  by  the  partk^ 

to  be  tithe-free,  oc  rather  that  the  vendor  vnA  eati^ 
tied  to  the  tithes  of  those  hmds.  An  ofagectMi  yfw 
nude  to  die  title  of  the  vendctr  to  the  t^ies;  ae  to 
whidb  the  fiKts^rere  liiese  :-*Thepriorf  of  ilochester 
was  entided  tp  a  portion  of  the  tithes  of  tiie  htndb 
sold :  King  Henrf  VIII.  granted  them  Uy  the  dtesfi 
and  chapter  of  Rochester,  but  tiiey  never  had  posses- 
^  siett^  of  dieai ;  nor  had  any  tithe  been  ex^er  psid  ^ 
the  lan^  in  question,  except  a  modus'  of  9(X^  to 
thevvear.  The  tiHe  to<  the  manor  was^  dbri ved  £rMi  ^ 
Sir  Ghaites  Herbert,  to  whom  it  had  been;  granted  in 
fee  single  by  King  James  I. 

Ob  th»  ptfft  of  the  plaintiff  it  was  insisted;  that  hew 
WW  no  prefi«ee  of  an  exemption  from  payment  of 
ttChes*.  That  tike  title  to  them  was^  in  the  dean  and 
oheplcr  of  Badhester ;  and  that  if  a  grant  from  them« 
was  to^  be  piesumed,  the  tithes  were  not  conveyed' by 
later  dbedff,  for  want  of  express  wonted  and  tiheirefbre 
weie  ittthe  Cl^ow!^  or  in  the  faeiiB  of  Sir  Charles  Her-' 
ben«  Ofrthepart  of  the  dbftndants,  it  was  adttiit»sd' 
that  itm  was"  not  an  exemption.  But  it  was  said  that 
from  a  possessioii  of  f90  yearsi  a  conveyance  fbom 
die  dean  and  chipter  of  RocHesltar  prior  to<  ISIIiix. 
wonld  be  presumed*;  aaad  liiat  the  genemiword^  were 
suAtci^t  to  convey  the  tidies^  as  profits  of  the  landk 
Lord  Kenyon,  before  whom  the  abstract  and^  ail 
the  opinions  taken  on  both  sides  had  been  hud;  saic^ 
•~^  All'objections  are  admitted  to  be  removed,  except 
that  which  relates  to  the  tithes :  a  court-  of  equity,  iif 
these  casesi  has  a  discretion  wfaidi  I,  sitting  here^ 
cannot  exercise ;  as  I  am  bound  to  tdi  the  jury  that 
the  pfadntiff  cannot  recover  his  deposit,  if  ihexe  be  a 
good^  titter  to  titese  tithes }  and  on  all  tiie  circum* 
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stances,  I  think  there  is  such  good  title.  Here  is 
possession  of  them  for  250  yeiurs.  Who  cad  disturb 
the  title?  The  rector  cannot  These  tithes  have 
been  severed  from  the  rectory  ever  since  the  Coii- 
quest.  If  these  tithes  had  been  pa^t  of  the  rectorial 
titlie^  no  time  would  have  barred  the  rector.  Where 
is  there  any  other  right?  The  dean  and  chapter  of 
Rodhester  might  before  the  13  Eliz.  have  alienated 
them.  I  am  very  clear,  that  on  a  possession  of  two 
centuries  and  a  half,  I  must  tell  the  jury  thalt  they 
should  presume  any  conveyance  from  the  dean  and 
chapter/' 

The  plaintiff  was  nonsuited. 
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Section  1. 


Nature  oif* 


COMMON  is  a  right  or  privilege  which  one  or 
more  persons  have,  to  take  or  use  some  part  or 
portion  of  that  which  another  person's  lands,  waters, 
woods,  &c«  produce.  It  is  a  right  which  commenced 
in  some  agreement  between  the  lords  of  manors  and 
their  tenants,  for  valuable  purposes ;  and  being  con* 
tinued  by  usage,  is  good,  though  there  be  no  deed 
or  instalment  in  writing  to  prove  the  original  grant. 
Common  of  2.  The  most  general  and  valuable  kind  of  common 
1  Last?!  22  a.  ^^  *^^^  of  pasture ;  which  is  a  right  of  feeding  oji^e's 

blasts  in  another's  land ;  for  in  those  waste  grounds 
which  are  called  commons,  the  property  of  the  soil  is 
generally  in  the  lord  of  the  manor.  This  kind  of 
common  is  either  appendant,  appurtenant,  because  of 
vicinage,  or  in  gross. 

S 
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3.  Common  appendant,  is  a  right  antiexed  to  the  Appendant, 
possession  c^  land,  by  which  the  owner  of  such  land 
is  entitled  to  feed  his  beasts  on  the  wastes  of  the 
manor.     The  origin  of  which  is  thus  described  by 
Xiord  Coke. 

4h  *'  When  a  lord  of  a  manor,  wherein  was  great  2  Inst.  85. 
waste  grounds,  did  enfeoff  others  of  some  parcels  of  ?•  '  *• 
arable  land,  the  feoflfees,.  ad  manutendum  servitium 
socct^  should  have  common  in  the  said  wastes  of  the 
lord,  for  two  causes ;  first,  as  incident  to  the  feo{& 
ment ;  for  the  feoffee  could  not  plough  and  manure 
his  ground  without  beasts,  and  they  could  not  be 
sustained  without  pasture ;  and  by  consequence  thle 
tenant  should  have  common  in  the  wastes  of  the  lord 
for  his  beasts,  which  do  plough  and  manure  his  te- 
nancy, as  appendant  to  his  tenancy ;  and  this  was 
the  beginning  of  common  appendant.  The  second 
reason  was  for  maintenance  and  advancement  of 
agriculture  and  tillage,  which  was  much  favoured 
in  law." 

5.  Common  appepdant  must  be  time  out  of  mind,  l  RolL  Ab; 
and  can  only  be  claimed  by  prescription ;  so  that  it 
cannot  be  pleaded  by  way  of  custom.    Thus  where  a 
person  alleged  a  custom,  that  every  inhabitant  of  a   ; 
certain  town  had  common  of  pasture  in  a  particular  Gateward'a 
place ;  it  was  resolved  that  such  custom  was  against  q  Rep.  59. 
law,  and  therefore  void. 

6.  Common  appendant  is  regularly  annexed  to 
arable  land  only ;  yet  it  may  be  claimed  as  appendant 
to  a  manor,  farm,  or  carve  of  land,  though  it  contain 
pasture,  ibeadow,  and  wood ;  for  it  will  be  presumed 
to  have  all  been  originally  arable :  but  a  prescription 
to  have  comnum  appendant  to  a  house,  meadow,  or 
pasture,'  is  void. 

G  *2 
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7*  Common  of  pasture  may  be  appendant  to  a  cot- 
tage, for  a  cottage  has  at  least  a  curtilage  annexed  to 
it ;  nor  is  it  deemed  in  law  to  be  a  cottage,  unless 
there  are  four  acres  of  land  belonging  to  it 

8.  It  was  resolved  by  the  Court  of  King's  Bench, 
in  a  modem  case,  that  the  owner  of  a  tenement  may 
have  two  distinct  rights  of  common  for  his  cattle, 
upon  difierent  wastes,  in  different  manors,  under 
several  lords :  though  it  might  be  otherwise  if  the 
difierent  wastes  had  appeared  to  have  been  originally 
held  undertfae  luune  lord. 

9.  Common  appendant  can  only  be  claimed  for 
such  cattle  as  are  necessary  to  tillage ;  as  horses  and 
oxen  to  plough  the  land;  and  cows  and  sheep  to 
manureit. 

10.  Common  appendant  may  by  usage  be  limited 
to  any  certain  number  of  cattle :  but  whfere  there  is 
no  such  usage,  it  is  restrained  to  cattle  levant  and 
couchani  upon  the  land,  to  which  the  right  of  common 
IS  ajppendant :  and  the  number  of  >  cattle  which  are 
allowed  to  be  levant  and  cauchanif  shall  be  ascertained 
by  the  number  of  cattle  which  can  be  maintained  on 
the  land  during  the  winter. 

.  11.  Common  appurtenant  does  not  arise  fix>m  any 
connexion  of  tenure,  but  must  be  claimed  by  grant 
or  prescription;  and  may  be  annexed  to  lands 
lying  in  different  manors  from  those  in  which  it  is 
claimed. 

This  species  of  common,  though  frequently  cen- 
founded  with  common  appendant,  diSets  from  it  in 
many  circumstances.  It  may  be  created  by  grant, 
whereas  common  appendant  can  only  arise  from  pre* 
scriplion.  It  may  be  claimed  as  arniexed  toiai^^  kind 
of  land,  whereas  common  appendant  can  raly  be 
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daimed  on  account  of  ancient  artfale  land.  It  may 
be  not  only  for  beasts  usually  conunonable,  such  as 
horses^  oxen,  and  sheep^  but  likewise  for  goats, 
swine,  &c. 

19.  Common  appurtenant  may  be  for  cattle  with-  Ku.  n.  a. 
out  number,  or  ^  a  certain  number  only ;.  and  may 
be  appurtenant  to  a  manor  by  prescription,  or  by 
grant,  made  since  time  of  meLiozy ;  and  that  as  well 
for  a  certain  number  of  cattle,  as  without  number : 
where  it  is  without  number,  it  is  restrajned  to  cattle  i  Roll.  Ab. 
kwmt  and  couchant  on  the  land  to  which  it  is  annexed^  ^^^ 
llierefore,  if  a  person  claims  common  by  i»escription 

on  the  land  of  another,  for  all  manner  of  commonable 

<  ... 

cattle^  as  belonging  to  a  tenement,  this  is  a  void  pre- 
scription ;  because  he  does  not  say  that  it  is  for  cattle  Stefm  r. 
levant  and  couchant  on  the  land*  2  Mod!  185. 

13.  It  has  been  determined  in  a  modem  case,  that  Sehoks  r. 
common  for  cattle  levant  and  couchant^  cannot  be  FSf'^'^?'* 
claimed  by  prescnption,  as  appurtenant  to  a  house,  40, 
without  any  curtilage  or  land.     And  Mr.  Justice 

Buller  said,  the  only  question  was»  what  was  meant 
in  former  cases  by  the  words  messuage  and  cottage^ 
annexed  to  which  was  the  right  of  common  claimed ; 
for  in  all  of  them,  the  Court  said*  they  would  intend 
that  land  was  included  therein.  And  that  it  was 
necessary  there  should  be  some  land  annexed  to  the 
house,  was  clear,  from  considering  what  was  meant 
by  kvancytoidi  cwchancy :  it  meant  the  possession  of 
such  land  as  would  keep  the  cattle  claimed  to  be 
commonedf  during  the  winter ;  and  as  many  as  the 
land  would  maintain  during  the  winter,  sO'  many 
should  be  said  to  be  levant  and  couchant. 

14.  Persons  entitled  to  common  appendant  or  ap-  i  Roll  Ab.. 


purtenant,  cannot  in  general  use  the  common  but 
with  their  own  cattle.    If,  however,  they  take  the 

G  S 
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cittle  of  a  stranger,  and  keep  them  on  their  own 
land,  being  there  levant  and  couchant,  they  may  use 
the  common  with  such  cattle ;  for  they  have  a  special 
property  in  them. 

I>;«r7  15.  Common   append&nt  or   appurtenant  for  all 

Ci^^  14.  i  ^^^^  lei)ant  and  couchanU  cannot  be  granted  over ; 

w.  Jones,     but  common  appurtenant  for  a  limited  number  of 

beasts  may  be  graiited  over :  and  it  is  said,  that  in  a 

case  of  this  kind,  the  commoner  may  grant  over  part 

^  of  tiie  right  of  common,  lemd  reserve  the  rest   to 

himself. 

Because  of        l6.  Common  because   of  vicinage  is  where   the 

TSri22«.  inhabitants  of  two  townships,  which  lie  contiguous 

to  each  other,  havei  usually  intercommoned  with  one 
another ;  the  beasts  of  the  one  straying  mutually  into 
the  other's  fields,  without  any  molestation  from  either. 
This  species  of  common  is  in  fact  only  a  permissive 
right,  intended  to  excuse  what  in  strictness  is  a  tres- 
pass in  both ;  and  to  prevent  a  multiplicity  of  suits : 
it  can  only  exist  between  two  townships  or  manors 

11  Mod. 72.   adjoining  one  another;   not  where  there  is  inter- 
mediate land. 

4  Rep.  38  a.       3  7*  Common  because  of  vicinage,  is  not  common 

appendant ;  but  inasmuch  as  it  ought  to  be  by  pre- 
scription, from  time  immeinorial,  as  common  append- 
ant, it  is  in  this  respect  similar  to  that  species  of 
common. 

1  Inst.  122  a.      18.  This  right  of  common  does  not  authorize  an 

inhabitant  of  one  township  or  manor  to  put  his  cattle 
upon  the  wastes  of  the  other  township  or  manor :  but 
he  must  put  them  upon  the  Ivastes  of  his  own  town- 
ship or  manor,  from  whence  they  may  escape  into 
the  wastes  of  the  other. 

Corbet's  19-  Common   because   of  vicinage  can  only  be 

TRep. 5.      used  by  cattle  levant  and couchant upon  the  lands  U> 
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which  such  right  of  common  is  annexed :  and  if  the 
commons  of  the  town^  of  A.  and  B.  are  adjoining, 
and  there  are  .50  acres  of  common  in  the  town  of  A. 
and  100  acres  in  the  town  of  B.,  the  inhabitants  or 
the  town  of  A.  cannot  put  more  cattle  on  their 
common  than  it  i^iU  feed ;  without  any  respect  to 
the  extent  of  the  common  in  the  town  of  B.,  nee  e 
com/erso. 

20.  Common  in  gross,  is  a  right  which  must  be  In  Gross, 
claimed  by  deed,  or  prescription,  and  has  no  relation 
to  land,  but  is  annexed  to  a  man's  person :  it  may 
be  either  for  a  certain,  or  for  an  indefinite  niunber  of 
cattle. 

SI.  Neither  common  appendant,  nor  common  ap^  i  Roll.  Ab. 
pnrtenant  for  cattle  levant  and  couchantf  can  be  turned  ^^^'^* 
into  common  in  gross :  but  coinmon  appurtenant,  for 
a  limited  number  of  cattle,  may  be  granted  over ;  and 
by  such  grant,  becomes  c<mimon  in  gross*. 

SS.  Where  a  person  has  common  in  gross,  either  idem*, 
for  a  certain  or  for  an  indefinite  number  of  cattle,  he 
may  put  in  the  cattle  of  a  stranger,  and  use  the  com- 
mon with  them.. 

23.  In  nulny  cases  the  right  to  common  of  pasture  stinted  Com« 
is  confined  to  a  particular  part  of  the  year  only ;  as  ^o^^- 
firoiH  Michaelmas  to  Lady-day ;  in  which  case  it  is  397. 
Called  a  stinted  common.    So  a  person  may  have  a. 

right  of  common  in  a  meadow,  afler  the  hay  is  carried, 
dll  Candlemas  i  or  to  common  in  a  pasture,  from  the 
feast  of  St  Augustin  till  All  Saint9» 

24.  In  a  case  where  a  man  prescribed  to  have  Hawkes  v. 
common  appendant,  namely,  if  the  land  was  sown  ^^^S 
by  consent  of  the  commoner^  then  he  was  to  have  no 
common  till  the  com  was  cut,  and  then  to  have 
common  again  till  the  land  was  sown  by  the  like  con« 

sent  of  the  commoner ;  it  was  objected  that  this  pre- 
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scription  was  against  ccMnmon  right,  for  it  was  ta 
prevent  a  man  from  sowing  his  own  land,  without  the 
leave  of  another.  The  whole  Court  held  the  prer 
scription  good ;  for  the  owner  of  the  land  could  not 
plow  and  sow  it,  where  another  had  the  benefit  of  the 
common ;  but  in  this  case  both  parties  had  a  benefit, 
for  each  of  them  had  a  qualified  interest  in  the  land. 

25.  By  the  statute  IS  Geo.  III.  c.  81.  §  16, 17, 18, 
it  is  enacted,  that  assessments  may  be  made  for  the 
improvement  of  such  commons;  that  the  time  (^' 
opening  and  shutting  them  may  be  varied  by  the 
major  part,  in  number  and  value,. of  the  owners  and 
occupiers,  with  the  consent  of  the  lord  or  lady  of  the 
manor ;  and  that  commons  which  were  formerly  open 
during  the  whole  year,  may  be  shut  and  unstocked 
for  a  time,  reserving  a  portion  for  such  of  the  com- 
moners  as  may  dissent 

26.  Common  of  estovers,  is  a  right  of  tailing 
necessary  housebote,  ploughbote,  and  hedgotlote,  in 
another  person's  woods  or  hedges,  without  waiting 
for  any  assignment  thereof. 

27^  We  have  seen  that  every  tenant  for  life  or  years 
has  a  liberty  of  this  kind,  of  common  right,  in  the 
lands  which  he  holds  for  these  estates,  without  any 
express  provision  of  the  parties ;  but  this  right  may 
also  be  appendant  or  appurtenant  to  a  messjoage  or 
dwelling-house,  by  presqription  or  grant,  to  be  exor- 
cised in  lands  not  occupied  by  the  tenant  of  the 
house :  as  if  a  man  grants  estovers  to  another,  for  the 
repair  of  a  certain  house ;  they  become  appurtenant 
to  that  house ;  so  that  whoever  afterwards  acquires 
it,  shaU  have  such  common  of  estovers. 

28.  A  person  prescribed  to  have  estovers  for  re-> 
pairing  hQuses,  or  for  building  new  bouses  09  the. 
land.    It  was  allied,  that  the  custom  was  umeasoD- 
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able,  to  take  estovers  for  the  buildiiig  of  new  houses : 
bttt«U  the  Court,  except  WUHamSy  held  it  to  be  a 
good  prescription ;  for  one  mi^t  grant  such  estovers 
at  that  day.  Williams  held  the  prescription  bad, 
as  it  ought  only  to  be  for  repair  of  ancient  houses. 

99.  Where  a  person  has  common  of  estovers  in  a  5  lUp.  25a. 
certain  wood  of  another,  by  view  and  delivery  of  the 
owner's  bailiff;  if  he  takes  estovers  without  such  view 
and  delivery,  he  is  a  trespasser,  though  he  takes  less 
than  he  was  entitled  to. 

30.  Where  a  person  has  common  of  estovers,  either  4  Rap.  97  a* 
by  grant  or  prescription^  annexed  to  his  house ;  though 

he  should  alter  the  rooms  or  chambers,  or  build  new 
diimniesy  or  add  to  the  houses  the  prescription  will 
continue :  but  he  cannot  employ  any  of  the  estovers 
in  the  parts  newly  added. 

31.  If  a  person  has  common  of  estovers,  and  the  Cro.Eliz. 
owner  of  the  soil  cuts  down  part  of  the  wood,  the  ^  j  2ss. 
person  entitled  to  estovers  cannot  take  any  part  of 

the  timber  thhs  cut  down ;  but  must  take  his  estovers 
out  of  the  residue. 

39.  Where  a  person  has  common  of  estovers  ap-  Flowd.38l. 
purtenant  to  a  house,  and  he  grants  the  estovers  to 
another;  reserving  the  house  to  himself;  or  grants 
the  house'to  another,  reserving  the  estovers  to  him- 
self; in  either  of  those  cases,  the  estovers  shall  not 
be  severed  from  the  house,  because  they  must  be 
5pent  on  the  house. 

53.  Comm<m  of  turbary,  is  a  right  to  dig  turf  TqM>n  Commoii  of 
another's  land,  or  upon  the  lord's  waste.    Thtt  kind  Turbarjr. 
of  conmum  can  only  be  appendant  to  a  house,  not  to 

land;  for  turfs  are  to  be  burned  in  a  house:  nor 
can  it  extend  to  t^  rig^t  to  dig  turf  for  sale. 

54.  In  an  action  of  tieapass,  quare  plauiumjregiti  Vabatiae 
et  tohmjbdit,  the  defendant  justified  that  he  and  his  ^0^^^'. 
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ancestors,  and  aU  those  wbos^  estate  he  had  in  9> 
certain  cotts^e,  had  used  to  have  common  qf  turbary 
to  dig  and  sell  ad  libitum^  as  belonging  to  the  said 
cottage.  Ac^udged  that  this  was  a  bad  plea,  such  a 
right  of  common  being  repugnant  in  itsdf  j  for  a 
common  appertaining  to  a  house,  ought  to  be  q»ent. 
in  the  house,  and  not  sold  abroad*  Judgement  ae-* 
CQrdingly. 

85^  In  a  modem  case,  a  custom  was  pleaded  in  the 
manor  of  Hampstead  for  all  the  customary  tenants^ 
having  gardens,  to  dig  turf  on  the  waste,  for  making 
grass-plots,  at  all  times  of  the  year,  and  as  ofl^n,  and 
in  such  quantity  as  occasion  required.  The  Court  or 
King's  Bench  held  that  such  a  custom  was  bad  in 
Jaw,  as  being  indefinite,  uncertain,  and  destructive 
of*  the  coihmon. 

36.  Where  common  of  turbary  is  appurtenapt  ta 
a  house,  it  will  pass  by  a  grant  of  such  house  with 
the  appurtenances. 

37*  Common  of  piscary  is  a  right  to  fish  in  the  soil 
of  another ;  or  in  a  river  running  thr<nigh  another's 
land*  And  Lord  Coke  says,  that  this  kind  of  right 
does  not  exclude  the  owner  of  the  soil  from  fishings 

38.  Copyholders  are  not  entitled  by  general  cus- 
tom to  common,  on  the  wastes  of  the  manor  of  which 
their  estates  are  held.  But  copyholders  in  fee  or  for 
life,  may,  by  particular  custom,  have  common  on  the 
demesnes  of  the  manor. 

39^.  A  copyholder  of  certain  tenements,  called 
Collins,  in  pleading  alleged  a  custom,  that  aU  the 
tenants  of  the  said  tenements  called  Collins,  h^ 
used  to  have  common  in  such  a  places  parcel  of  the 
said  manor  J  and  if  the  custom  might  be  alleged 
within  the  manor,,,  and  appH^  to  biit  one  single 
copyhold,  was  demurred  in  law» 
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Adjudg^edy  that  such  custom,  as  well  for  the  form 
i»  for  the  matter  of  it,  was  good.  For  first,  the 
copyholder,  in  his  own  name,  could  not  prescribe,  for 
the  weakness  of  his  estate ;  but  if  he  could  prescribe^ 
he  ought  to  do  it  in  the  name  of  the  lord  of  the 
manoi" ;  to  saj,  that  the  lord  of  the  manor,  and  all 
his  ancestors,  and  all  those  whose  estate  he  had,  had 
common  in  such  a  place,  for  him  and  his  tenants  at 
will ;  and  that  shall  serve  where  the  copyholder  claimed 
common  or  other  profits  in  the  soil  of  a  stranger. 
But  when  the  copyholder  claimed  common  or  other 
profit  in  the  lord's  soil,  he  could  not  prescribe  in  the 
name  of  the  lord ;  for  the  lord  could  not  prescribe 
to  have  common  or  other  profit  in  his  own  soil :  but 
then  the  copyholder  must  of  necessity  allege,  that 
within  the  manor  was  such  a  custom,  as  in  this  case. 

40.  Where  copyholders  for  life,  according  to  the  Swaynt's 
custom,  have  used  to  have  common  in  the  wastes  of  g^^  53. 
the  lord  of  the  manor,  or  estovers  in  his  woods,  or 
any  other  profit  apprender  in  any  part  of  the  manor ; 
and  afterwards  the  lord  aliens  the  waste  or  woods  to 
another  in  fee ;  if  the  lord  grants  copyhold^  for  lives, 
the  grantees  will  be  entitled  to  common  of  pasture, 
or  common  of  estovers,  notwithstanding  the  severance : 
for  the  title  of  the  copyholder  is  paramount  to  the 
severance,  and  the  custom  unites  the  common  ot 
estovers,  which  are  but  accessaries  or  incidents,  as 
long  as  the  lands,  being  the  principal,  are  maintained 
by  the  custom  \  and  these  customary  appurtenances 
are  not  derived  from  the  estate  of  the  lord,  for  he  is 
the  owner  of  the  freehold  and  inheritance  of  the 
manor,  but  they  are  appertaining  to  the  customaiy 
estate  of  the  copyholder,  after  the  grant  made  to 
him,  which  is  preserved  by  the  custom,  and  is  para« 
mount  to  the  severance. 
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Worleckev.  41.  If  ^  copyhold,  to  which  common  belonged, 
CrofEiiz!  escheats,  and  tfie  lord  regrants  it  with  all  common 
794.  appendant,  the  grantee  shall  have  common ;  for  al* 

though  the  ancient  common  be  extinct,  yet  there  was 

a  new  grant. 

A  Right  to        42*  A  right  to  common  being  incorporeal,  and 

can^^be      cdUateral  to  the  land,  cannot  be  devested.     For 

^%^^^u     ttough  a  person  ^titled  to  a  right  of  common  be 

*  not  in  the  actual  enjoyment  of  it,  yet  by  non  user 

only  for  a  time,  he  does  not  ^cease  to  have  a  vested 

estate  or  interest  therein. 
Common  43.  Common  of  pasture,  where  it  is  appendant,  may 

itpportioned.  ^ '  apportioned ;  because  it  is  of  common  right. 

ayringham's  Therefore,  if  the  commoner  purchases  part  of  the 

4^^  35,     land  in  which  he'  has  a  right  of  common,  the  common 

shall  be  apportioned;  as  if  the  lord  purchases  a 
parcel  of  the  tenancy,  the  rent  shall  be  apportioned. 

Tit.  28.  c  3.    So  if  A.  has  common  appendant  to  20  acres  of  land, 

and  enfeoffs  B.  of  part  thereof,  the  common  wiO  be 
apportioned ;  and  B.  shall  have  common  pro  rata* 
In  sndi  case  no  prejudice  is  done  to  the  tenant  of 
the  land  ^ere  the  common  is  to  be  had  j  for  he 
will  not  be  charged  with  more,  upon  the  whole,  than 
he  was  before  the  severance. 

Idem.  ^'  ^^  ^^  ^^^^^  ^^  common  appurtenant,  if  the 

1  Inst.  122  a.  person  entitled  to  it  purchases  part  of  the  Jand, 

wherein  the  commoil  is  to  be  had,  there  shall  be  no 
apportionment;  because  conunon  appurtenant  is 
against  common  right  But  this  kind  of  common 
shill  be  apportioned  by  alienation  of  part  of  the  land 
to  which  it  is  appurtenant. 
Wild's  Case,  "^^  One  Wild  being  seised  of  a  messuage  and  40 
S  Rep.  78.     SLcres  of  land  at  Croydon,  to  which  a  right  dTcoiiioiKm 

of  pasture  was  appurtenant,  on  200  acres  of  hAd  at 
Norwood,  for   all  commonable  cattle  kvant   and 
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coitchant  on  the  said  messuage  and  4fO  acres  of  land ; 
en&offisd  John  Wood  of  five  acres  thereof.  The 
question  was,  whether  Wood  was  entitled  to  common 
aqppurtenant  to  his  five  acres.  It  was  resolved  that  he 
was ;  and  that  the  alienation  of  part  of  the  land 
should  not  destroy  the  r%ht  of  common^  either  of  the 
alienor  or  alienee,  but  each  should  retain  a  rig^t  of 
common  proportioned  to  his  estate* 

46.  It  was  held  in  the  same  case,  that  if  a  person 
having  a  right  of  common  i^ipurtenant  to  his  land, 
leases  part  of  it,  the  lessee  shall  have  common  for 
beasts  lewmt  and  couchant  on  the  land. 

ATf.  Common  of  estovers  or  piscary  cannot  be  Unit.  164  a. 
apportioned ;  and  Lord  Coke  says,  if  a  person  has 
housebote,  haybote,  &c.  appendant  to  his  freehold, 
they  are  so  entire,  that  they  shall  not  be  divided. 

48.  With  respect  to  the  several  rights  of  the  lord  Rigbtsof  the 
or  owner  of  the  soil^  and  the  commoners,  it  is  settled, 
that  the  lord  of  the  manor,  or  other  owner  of  the 
soil,  in  which  there  is  a  right  of  common,  ha»  the 
freehold  and  inheritance  in  him,  and  may  exercise 
every  act  of  ownenhip  which  is  not  destructive  of 
the  rightsof  Ae  commoners.    Therefore,  if  a  pei«on  i  lut.  132a. 
claims  by  prescription  any  manner  of  common  in 
another's  land,  and  that  the  owner  shall  be  excluded 
firom  having  pasture,  estovers,  or  the  like  therein ; 
this  is  a  prescription  against  law;  as  contrary  to  the 
nature  of  common :  it  being  implied  in  the£rst  grant, 
that  the  owner  of  the  soil  should  take  his  reasonable 
profit  there.    But  a  person  mayiprescribe  or  all^e  2  RoU.  Ab. 
a  custom  to  h|ive  and  enjoy  solam  vesturam,  frdm  ^^^ 
audi  a  day >to  such  a  day :  whereby  the  owner  oi  the 
soil  shall  be  excluded  to  pasture  his  cattle  there  at 
that  time.   ■   . 
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HoBkint  V.  49*  Ip  a  c^  which  arose  in  23  Cha.  II.  it  was 
2^und  324  ^^^^^^^  ^t^  ^^  copyholder^  of  a  inanor  may  have 
VideiSaund.  the  80I9  and  several  pasture,  for  the  whole  year,  in 
353.  n.  2.      ^^  lord's  soil ; .  as  belonging  to  their  custpmaiy  tene- 

ments :  for  this  does  not  exclude  the  lord  from  all 
the  profits  of  the  land^  fis  he  i^  entitled  to  thg  mines, 
quafpesy  aiyl  troes. 
$TermR.        50.  It  is  laid  dowQ  by  Mr.  Justice  Buller>  that 

where  t}iere  are  two  distinct  rights,  claimed  by^ 
di£^nt  partis  which  encroach  on  each  other,  in  the 
e^joyiQcnt  of  th^pi  j  the  question  is,  which  of  the 
two  rights  is  subservient  to  the  otheiTr  It  may  be 
eidxer  the  lord's  rights  which  is  subservient  t9  the 
conimftners;  or  the  commoiKurs,  which- is  subservi* 
ent  to  the  lord's.  In  general  the  lord's  is  the  superior 
right,  because  the  property  0f  the  soil  is  in  him ;  but 
if  the  auston  show  that  it  is  subservient  to  the  com- 
n^lbers,  then  he  oaiwot  use  the  ccMnmon  beyond 
that  ei^tent. 

SI.  The  lord  by  prescription  may  agist  the  cattle 

of  a^traiD^er  on  the  conmum;  but  not  otherwise. 

Smich  v.       ^d  i^  ^  ^^  ^*  ^^  appears  to  have  been  held,  that 

^^^^11      ^  licence  from  the  lord  to  a  sbranger,  to  put  his  cattle 

iipon  the  common,  was  good;  provided  there  was 
flK^cient  ccHnmoB  left  for  the  commoners. 
V,        ^2.  Qn  Ml  »pplijcatic»  to  th^  Ccyort  of  Chancery, 
5  vi^Ab.  7,  ^^  ^^  teoants  of  a  manor,  ftit  an  injunction  against 

ij^Q  lessee  <^  the  manor,  to  stay  his  digging  <^  brick* 
earth,  and  making  bridra  on  the  common;  Loid 
King,  assisted  by  Sir  Joseph  Jekyll,  denied  the  motioii ; 
fpr  that  the  lord^as  of  eommon  r^t  entitled  ta 
the  Soil  of  the  wafrte ;  and  the  tenants  had  oidy:ii 
right,  to  take  :the  herbage  by  thft.moitths  of  their 
cattle.    That  the  lord  had  a  right  to  open  mines  im, 
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the  waste  of  a  atanor,  And  why  not  to  dig  brick  earth  ; 
especiaDy  where  the  bricks  were  made  for  one  of  the 
tenants  of  the  manor,  and  to  be  employed  in  biiilding 
upon  the  manor. 

5SL  A  lord  of  a  manor  may  dig  day-pits  on  the 
corameii,  or  empower  oAers  to  do  so,  without  l^mng 
sufficient  hetbage  for  the  commoners,  if  afuch  a  right 
has  always  been  exercised  by  the  lord. 

54.  A  commoner  brought  an  action  against  the  fiateson  r. 
lessees  of  the  lord,  for  digging  clay  upon  tiie  comm<m.  5  ^"^'» 
It  appeared  that  the  herbage  of  the  common  was  m  41 K 
many  places  destroyed  by  this  practice :  but  it  also 
appeared  that  clay  had  been  dug  by  the  lord  on  the 
common,  for  70  years  preceding,  and  had  been  sold 
by  him  during  that  time. 

Hie  jury  found  a  verdict  fbr  the  plaintiff;  biit  a 
new  trial  was  granted.  Lord  Kenyon  said,  the.  only 
queatiDn  was,  whether  the  evidence  supported  the 
verdict  for  the  plaintiff;  and  he  was  clearly  of 
opinion  that  it  did  not  It  appeared  that  a  few  acres 
of  tiie  common  had  been  rendered  unproductive  to 
the  commoner ;  but  the  right  of  digging  for  clay*  in 
the  conunon  was  incontestibly  proved  to  have  existed 
at  all  times  in  the  lord ;  and  no  witaess  had  stated 
in  what  reiq>ect  this  right  had  been  more  exercised 
latterly,  tiian  formerly.  That  such  a.  right,  as  the 
lord  had  here  exercised,  might  exist  in  point  of  law^ 
cQfiild  not  be  doubted :  fbr  if  the  lord  had  alwaya 
dug  onllie  common,  and  taken  what  clay  be  pleased^ 
without  interruption  or  complaint;  and  nothing 
appeared  to  show  that  this  right  was  limited  to  any 
pajrticniar  extent  $  there  was  no  [^etence  for  subject* 
tag  bmtf  or  those  \«ixo  elaimed  under  him,  to  such  an 
action  ; '  though  the  commoners  had  been  abridged 
of  their  enjoyment  of  some  part  of  the  common.^     \    ' 
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Rights  of  9^*  With  respect  to  the  rights  of  commonen,  it  is 

fR^Suib"   ^^'^  that  in  cases  of  common  of  pasture  they  have 
406.  nothing  to  do  ^th  the  soil,  but  only  a  right  to  take 

the  grass,  with  the  mouths  of  their  cattle.     It  has 

therefore  been  held,  that  a  commoner  catmot  make  a 

trench  or  ditch  on  the  common,  to  let  <^  the  water ; 

unless  there  is  a  custom  to  authorize  him. 

Bdlew  T.  56.  Rabbits  being  considered  as  beasts  of  warren, 

^°^P»      a  commoner  cannot  justify  the  killing  or  driving  them 

37S.  away,  for  they  ar^  not  vermin ;  therefore  the  keq>ing 

of  them  by  the  owner  of  the  soil  is  lawful. 
Hadesdon         57*  If  the  lord  makes  rabbtt-burrows  in  the  com- 

Cio!7iul95.  ™^^  ^^  stores  them  wiA  rabbits,  the  commoners 

cannot  justify  killing  them;  for  a  commoner  has 
nothing  to  do  with  the  land,  but  to  put  in  his  cattle ; 
and  he  may  not  meddle  with  any  thing  of  the  lord's 
2  Leon.  201.  ther^.  The  commoner  may  however  have  an  actioit 
YA^.  104.  ^^  ^^  ^^'  ^  the  lord  leaves  not  sufiScient  coouiKm. 
Cooperr.  '  58.  A  commoner  cannot  fill  up  rabbit  burrows 
-£5*,.  Ud.By*el«d»theco«».o.,b»tifid.righ,.« 

iquied  by  tibem,  his  remedy  is  by  action. 
Kiiby  ▼.  ^^  It  has  been  held,  in  a  modem  case.  Chat  if  the 

fl^^^PbL  ^^  ofiStkt  manor  plants  trees  on  his  common,  a  com- 
15.    *  moner  has  no  r^t  to  abate  them. 

1  Burr.2S5.       60.  It  is  said  by  Lord  Mansfield,  that  the  lord,  by. 

his  grant  of  common,  gives  every  thing  inddent  to 
die  enjoyment  of  it,  as  ingress,  egress,  &c. ;  and 
thereby  authoriases  the  commoner  to  remdve  every 
obstruction  to  his  cattle's  grazhig  the.  grass  which 
gzdws  upon  sueh  a  i|>ot  of  gfoond;  because  e^rery 
such  obsfcmclion  is  directly  contfiiy  to  th&tenna 
of  the  giant  A  hedge,  a  gate,  or  a  wall,  to  'keep 
the.  coounonei^s  cattte  out,  is  tfaerefora ..incon- 
sistent with  a  grant,  which  gives  tJsem  air^t  to 
enter. 
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61 .  In  all  instances  of  this  kind,  the  commoner  has 

a  right  to  abate :  and  in  a  case  where  the  lord  brought  Mason 
an  action  of  trespass,  for  pulling  down  hedges,  the  2  M^feet 
defendant  pleaded  that  he  had  a  right  of  common  in 
the  place  where,  &c,,  and  that  the  hedges  were  made 
upon  his  common,  so  that  he  could  not  enjoy  it  as 
fully  as  before :  the  Court  was  of  opinion  that  the 
defendant  might  abate  the  hedges ;  for  thereby  he 
did  not  meddle  with  the  soil,  but  only  pulled  down 
the  erection. 

62.  By  the  common  law,  a  lord  of  a  manor  could  Approvement 
not  appropriate  to  himself,  by  inclosure  or  otherwise,      ^™™®°»- 
any  part  of  his  wastes,  in  which  his  tenants  enjoyed  a  2  Inst.  85. 
right  of  common ;  because  the  common  issued  out  of 

the  whole  and  every  part  thereof. 

63.  This  inconvenience  produced  an  article  in  the  Idem.       ,^ 
statute  of  Merton,  20  Hen.  III.  c.  4.,  by  which  it 

was  enacted,  that  when  any  of  the  tenants  of  a  manor 
brought  an  assise  of  rwoel  disseisin  for  their  common 
of  pasture,  and  it  was  therein  recognized  by  the  jus- 
tices that  they  had  as  miich  pasture  as  sufficed  to  their 
t^tiements,  together  with  free  egress  and  reg^ress  from 
their  tenements  unto  the  pasture,  they  should  be  con- 
tented therewith ;  and  they  of  whom  it  was  complained 
should  go  quit  of  as  much  as  they  had  made  their 
profit  of  their  lands,  wastes,  w6ods,  and  pastures.  If 
they  alleged  that  they  had  not  sufficient  pasture,  or 
sufficient  ingress  and  ^ress,  according  to  their  hold, 
the  truth  thereof  was  to  be  inquired  into  by  the  assise ; 
if  it  was  found  as  alleged,  they  were  to  recover  their 
seisin  by  view  of  the  inquest,  and  the  disseisors  were 
to  be  amerced  as  in  other  cases. 

'    64f.  This  statute  extended  only  to  common  ap}>end<*  2  Inst.  473. 
ant ;  but  by  the  statute  of  Westminster  2.  c.  46.  it 
was  enacted,  that  the  statute  of  Merton  should  bind 
Vol,  III.  H 
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• 

neighbours,  and  such  as  claimed  common  of  pasture^ 

appurtenant  to  their  tenements  %  but  not  akk^  bb  * 

.claimed  common  "by  special  grant  oc  feofiment,  f&r  a  * 

certain  number,  or  otherwise.  •      ^ 

Idem,  474.         GS.  Lord  Coke  observes,  that  the  word  vkima  in 

this  act  is  tajcen  for  a  neighbour,  though  he  dwell  in 
another  town,  ao  as  the  towns  and  commons  be  lul-* 
joining  to  each  other;  and  if  tlie  lord  has  common 
in  the  tenant's  ground,  the  tenant  may  approve  Withiit' 
this  act,  for  there  the  lord  is  vicmus. 

6Q.  The  statute  of  Westminster  S.  aiso  provides, 
that,  by  occasion  of  windmills,  dheepcotes,  dairies, 
enlarging  of  a  court,  necessary  curtilage,  none  ahaU^ 
be  grieved  by  assize  of  tixyoel  disseisin  for  ccMnmon  of 

2  Inst.  476.    pasture.     And  Lord  Coke  observes,  that  here  af& 

five  kinds  of  improvement  expressed,'  that,  both  be- 
tween lord  and  tenant,  and  neighboor  and  ne^hboiir,- 
may  be  done  widiout  leaving  sufficient  coranen  tef 
them  that  have  it ;  any  thing  either  hereiil  or  in  the 
statute  of  Merton  to  the  contrary  notwithstandiqg  y 
and  these  five  iu*e  pot  but  for  examples ;  for  the  lord 
may  erect  a  house  for  the  dwelling  oi  a  beastJBoeper/ 
and  yet  it  is  not  within  the  letter  of  the  low. 

Idem.  67.  Lord  Coke  also  observes  on  the  words^  neoes^ 

sary  curtilage,  that  they  shail  not  be  tak^  accordJag 
to  the  quantity  of  freehold  the  lord  has  tfaeve,  bu^ 
according  to  his  person,  estate,  or  degvec;,  and  for 
his  necessary  dwelling  and  abode ;  for  if  lie  bare  no 
freehold  in  that  town,  hut  his  house  only,  yek  maybe  * 
make  a  necessary  enlai;gement  of  his  ^wiikige^  .... 

NeviU  ^.  68.  Jn  a  subsequent  case  it  was  held,  that  the  kml 

Sid°79^^"'     cannot  by  the  statute  of  Mert^fi  ^etft  a  fco«e,^ittiiesi; 

it  be  ibr  his  own  habitation  or  that  of  hia  diepberd ; 
and  he  must  allege  that  be  bu^  it  for  OBe^of  tbosa 
purposes :  otherwise  he  might  bilfld  a  gseat  iK>iise  tio 
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kit  to  A  QobLeman^  wlxiph  qoiight  require  a  greatei; 
curtilage  than  the  Iprd's  or  bis  herdsman's. 

Qg.  The  wards  of  the  statute  oi^*  Merton  ^e,  pastura  2  Jd$u  87« 
€t  ammsm^  jpvturqs^  so  that  it  does  not  exteqd  to  q^J' 
epminQfi  of  t^rbaiy^  estovers,  piscaiy,  or  the  like«  i  taunt.  48(; 
And  ia  ^  mQ4^m  case  it  was  held,  that  the  Iprd  of  a  Dnberfy 
waoof  haa  09  Tight,  uQder  the  statute  of  Merton,  to  2t'^^r.3o 
tAC^Q9^  fmd  approve  the  wastes  of  a  manor,  where  the 
tenants  Mve  a  right  to  dig  gravel  on  the  waste,  or  to 
tak^  ^49V€f9  Ij^eK. 

70.  By  the  statute  3  &  4  Edw.  VI.  c.  5.  the  sta- 
tutes of  Morton  and  Westminster  are  confirmed ;  and 
it  is  furt^r  enacted,  that  where  judgement  is  given 
for  the  plaintiffi,  in  an  assize,  upon  any  branch  of 
these  statutes,  the  Court  shall  award  treble  damages. 

71.  Jt  ip«as  formerly  doubted  whether,  in  the  case  Anon.  4. 
qf  a  coigaiioil  appurtenant  without  number,  the  lord  ^®^°'  ^'* 
fOf^t  approve ;  for  not  being  admedsurable,  it  was    . 

BOt  fpprojire^ljg,  hecau^  the  common  being  without 
wmk(^9  B^fficiency  could  Qot  be  proved.  Dyer  and 
Mamrood  held,  <^t  although  the  common  were  withn 
oii£  iHunber,  yet  it  inight  be  reduced  to  a  certainty^i 
Vsing  by  prescrjptiodi ;  as  the  number  of  cattle  which 
the  best  and  most  substantial  tenant  of  the  said  teiie-^ 
mtpt,  at  any  time  within  the  memory  of  man,  bad 
iLept  ufOR  the  waate ;  and  then  the  lord  might  ap-* 
pwiie,  kswH^  si^cient  conmion  according  to  j^ob 


72.  In  the  case  of  common  because  of  vicinage;  1  Inst.  122  a. 
may  indoaa  against  the  other ;  and  in  ^  EI^.  it 
Imd,  where  two  lords  of  two  several  manpin  Smitli 
kad  tvn  va^tes, . adjaiotiig  pwcds  of  their  manors,  4 ^^38 5. 
iridMit  indosure,  bi^t  the  hounds  of  ea^h  were  wall 
knawD,  in  which  wastes  the  tenants  of  each  xxianor 

H  ^^' 
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had  reciprocally  common  because  of  vicinage,  that 
one  might  inclose  against  the  other. 
Fawcettv.         7^.  It  is  laid  down  by  Lord  Chief  Justice  Willes, 

Com.  Rep!     ^^^  ^®  ^^^^  Judges  of  the  Court  of  Common  Pleas, 
577.  that  although  a  lord  of  a  manor  cannot,  by  virtue  of 

747.  the  statute  of  Merton,  inclose  and  improve  against 

c6mmon  of  turbary ;  yet  that  where  there  is  common 
of  pasture  and  common  of  turbary,  in  the  same  waste, 
the  common  of  turbary  will  not  hinder  the  lord  from 
inclosing  against  the  common  of  pasture ;  for  they 
are  two  distinct  rights. 
2  Term  Rep.      7"^  Although  the  custom  of  a  manor  authorises  the 
'  ^    commoners  to  inclose  a  part  of  the'waste,  under  cer- 
tain circumstances,  yet  this  does  not  take  away  the 
lord's  right  of  approving,  under  the  statute  of  Merton ; 
provided  he  leave  sufficient  common  for  the  tenants. 
Clarkson  ▼.        7^*  In  &  modem  case,  the  Court  of  King's  Bendi 
rr^rm^i^*'  held  that  a  custom,  authorizing  the  owners  ^ancient 
412.  fi.  messuages  within  a  manor,  to  have  certain  portions 

offiie  common  called  moss  dales  assigned  to  them  in 

severalty,  for  digging  turves,  and  after  clearing  them 

of  turves,  to  approve  them,  and  hold  them  in  severalty, 

discharged  from  all  right  of  common,  was  good  in 

hew. 

Folkard  ▼.  76-  I^  another  modem  case,  it  was .  held  by  the 

s^T^m  R.     ^^^  Court,  that  the  lord  may,  with  the  consent  of 

4 17.  ft.  thq  homage,  grant  part  of  the  soil  of  the  common  for 

building,  if  such  a  right  has  been   immemorially 

exercised. 

SfaakespaAT        77.  Where  commoners  have  some  other  right  on 

e'Tmn^R.     ^^  common,  beside  that  of  pasture,  as  of  digging 

741.  sand,  &c;'  tile  lord  may  notwithstanding  approve,'  if 

he  leave  sufficient  common  of  pasture :  and  if  sucjh 
inclosure  be  no  ihtenuption  to  the  enjoyment  of  the 
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Other  kind  of  conunon.    It  was,  however,  laid  down  Graut  v. 
in  a  modem  case,  that  there  can  be  no  approver  in  i  Taunt*435. 
derogation  c^  a  right  of  common  of  turbary. 

78.  Although  the  statutes  of  Merton  and  West-  Glover  v. 
minster  speak  of  the  lords  of  manors,  as  the  oqly  ^  xerm  R. 
persons  enabled  to  approve  of  commons,  yet  it  hi^s  ^^- 
been  held,  in  a  modem  case,  that  any  persdn  who  is 

seised  in  fee  of  a  waste  within  a  manor,  may  approve, 
leaving  a  sufficiency  of  common  ;  for  otherwise  not 
half  the  wastes  in  the  kingdom  could  be  approved ;  as 
many  of  the  places  that  are  called  manors,  would  not  be 
found  such  in  point  of  law,  if  the  matter  were  strictly 
examined.  And  Lord  Kenyon  observed,  that  though 
in  the  statutes  of  Merton  and  Westminster  S,  only 
the  lord  is  mentioned,  yet  in  those  days  there  was  a 
paudfy  of  expression  in  acts  of  parliament ;  for  the 
lord  of  the  manor  is  put  as  the  owner  of  the  soil, 
where  they  stand  in  the  same  predicament.  And  a 
contrary  decision  would  be  ruinous  indeed,  and  ex- 
tremely prejudicial  to  the  public. 

79.  The  Court  of  Chancery  will  assist  and  protect 
a  lord  of  a  manor,  in  approving  a  common  under  the 
statute  of  Merton. 

80.  There  having  been  an  inclosure  made  out  of  a  Weekes 
coBunon,  with  young  wood  and  timber  growing  o  v^^%oi 
thereon,  and  the  plaintiff  insisting  that  it  was  an  ap- 
proKrement  within  the  statutes  of  Merton  and  West- 
iTun3ter  S,  the  Court  thought  fit  to  continue  an 
injunction  which  had  been  granted  to  him,  and 
directed  a  trial  to  be  had  the  next  assises,  whether 
sufficient  common  was  lefl  for  the  tenants. 

81.  The  lord  of  a  manor  having  inclosed  part  of  a  AnhioRton 
common,  and  the  tenants  by  force  throwing  open  the  I'^^^^^U. 
inclosures,  brought  his  bill  to  quiet  him  in  possession ; 

H  S 
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surmising  he  bad  only  iinpraved  aocording  to  the 
statute  of  Merton,  and  had  left  A  suffidency  of  ootn- 
mon ;  but  that  dome  of  l^e  defietidants,  aitboagb  tbey 
pretended  to  have  a  right,  were,  not  entitled  to  mter- 
common  upon  the  waste  in  question.  .  Upon  the  hear- 
ings two  iaeues  were  directed  to  be  tded  at  law: 
1 .  As  to  some  of  the  d^endantsci  whether  they  had 
a  right  of  common.  3«  Whether  tiieie  was  efficient 
coounon  left»  beyond  what  was  inclosed*  But  the 
injunction  waa  continued  in  ihe  iHean  time,  dlti^6ugh 
it  was  a  new  mclosure,  and  made  not  above  two 
years  before  the  bill  exhibited. 

▼•  82«  Upon  a  biU  brought  in  Chante]?y  by  the  traants 

5  vin.^Ab.  7.^^  manor,  l^ainst  thekssee  of  the  lord,  to  estidblish 

their  right  (^  common  of  pastitrt^  aiul  for  an  injunc- 
tion against  the  defendant,  for  indosing  part  of  the 
common,  Lodrd.  King^  asaisted  by  Sir  Joseph  Jekyll, 
denied  the  motion }  for,  by  the  sIMute  o£  Morton, 
the  lord  m^ht  inoldse  pftrt  of  the  wastCj,  lea^nng 
sufficient  Common.  That  at  cammoB,  law,  in  am 
action  brought  against  the  lord,  the  tenant  must  allege 
ia:the  declaration,  that  there  is  not  sufficient  commcm 
left,  or  he  cannot  maintain  the  action:  and  if  that 
should  be  the  case,  the  tenants  might  have  their  reme- 
dy at  common  law ;  and  it  was  too  soon  for  an  injfunc* 
tion  before  answer. 
Indosureof  83.  The  approvement  of  commons  having  been 
Commons,     found  to  be  extremely  beneficial  to  the  public,  by 

increasing  tillage  and  agriculture,  it  was  Enacted  by 
the  statute  S9  Geo.  II.  c.  36.  §  1.,  that  it  shalt  be 
lawful  for  his  Majesty,  his  heirs  and  successors,  and  all 
other  owners  of  wastes,  wood's,  and  pastures,  wherein 
iny  persons  or  bodks  politic  haVe  right  of  comniciiti  of 
pasture,  by  andi^itbthe  assent  oF^e  hilgoi'parfc  inii^^ 
ber  and  value  of  the  o^ers  kbd&ctupiers  of  the  Icne- 
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ments  to  which  such  d^  of  pasture  doth  belong ;  and 
to  and  for  the  major  part,  in  niimber  and  value,  of  the 
owners  and  occupiers  of  such  tenements,  by  and 
with  the  assent  of  the  owner  or  owners  of  the  said 
wastes,  woods,  and  pastures;  and  to  or  for  any  other 
person  or  persons,  or  bodies  politic,  by  and  with  the 
assent  and  grant  of*  the  owner  or  owners  of  such 
wastes,  woods,  and  pastures,  and  the  major  part  in 
number  and  value  of  the  owners  and  occupiers  of 
such  tenements,  to  inclose,  for  the  growth  and 
preservation  of  timber  and  underwood,  any  part  of 
such  wastes,  woods,  and  pastures. 

84.  By  the  statute  31  Geow  II.  c.  41.,  it  is  pro- 
vided, that  if  any  recomp^ice  be  agreed  to  be  given 
for  ^uch  inclosure^  it  shall  be  made  to  the  persons 
interested  in  tiie  right  of  common,  in  proportion  to 
their  reactive  rights,  and  not  to  the  overseers  of 
the  poor,  as  was  directed  by  the  second  section  of 
the  preceding  act.  And  the  powers  given  to  owners 
by  Uiat  act  may  be  exercised  by  tenants  for  life,  or 
years,  during  their  respective  interests ;  with  a  pro- 
viso^ that  nothing  dope  by  them  shall  have  efiect  after 
the  detemunation  m  their  estates. 

85.  Commons  nave  frequently,  in  modem  times, 
been  entirely  inclosed,  and  allotted  to  the  persons 
having  rights  of  common,  in  proportion  to  the  number 
of  cattle  they  were  entitled  to  put  on  the  common. 
.But  this  is  usually  effected  by  means  of  a  private  act 
of  parliament ;  of  which  an  account  will  be  given  in  a 
subseqaent  title.  And  by  the  stat.  13  Geo.  III.  c.  8U 
§  1^«,  lords  of  manors,  with  the  consent  of  three- 
fourths  <^  the  persons  having  right  of  common,  are 
enabled  to  lease  for  four  years,  any  part  of  the  said 
conuBon0,  not  exceeding  a  twelilh  part  thereof;  and 
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to  apply  the  rent  in  draining,  fencing,  or  otherwise 
improving  the  residue  of  the  said  wastes. 
Extinguish-     •    86.  A  right  to  common  may  be  extinguished  by  a 
Common.       release,  by  unity  of  possession  of  the  land,  by  sever- 

-     ance,  or  by  the  enfranchisement  of  a  copyhold.    • 
By  Release.        87*  A  right  of  common  may  be  extinguished  by  a 
T.Green?       release  of  it  to  the  owner  of  the  soil.     And  it  has 

been  determined,  that  if  a  commoner  releases  part  of 

Cro  IBliz 

593.       '       the  common,  it  will  operate  as  an  extinguishment  of 

the  whole ;  because  the  right  of  common  is  entire 
throughout  the  whole  land :  therefore,  a  release  of 
part  is  a  release  of  the  whole.    '   -   ' 
By  Unity  of        88.  Common  appendant  and  appurtenant  become 

extinguished  by  unity  of  possession   of  the  land, 
4  Rep.  38  o.  ^^  which  the  right  of  common  was  annexed,  with 

the  land  in  which  the  common  was  ;  for  where  a  man 

has  as  high  and  perdurable  an  estate  in  the  land  as 

in  the  common,  there  the  common  becomes  extinct. 

^rad&haw  89-  In  trespass  for  breaking  his  close  in  Abney,  the 

Cro.  EUz.       defendant  pleaded,'  that  long  before,  &c.,  one  Brad- 

^^^'  shaw  was  seised  of  the  place  where,  &c.  in  fee  j  that 

one  Fuljamb  was  seised  in  fee  of  a  house  and  20 
acres  of  land  in  Abney  aforesaid  ;  that  the  said  Ful- 
jamb, and  all  those  whose  estate,  &c.  had  common  in 
the  said  place  where,  &c.  and  the  said  Fuljamb,  en- 
feoffed of  the  said  tenement  the  said  Bradshaw ;  that 
afterwards  the  said  Bradshaw  let  unto  the  defendant 
the  said  house  and  20  acres  of  land,  with  all  com- 
mons, profits,  and  commodities  thereto  appertaining, 
or  used  with  the  said  messuage ;  and  thereby  justified 
putting  in  his  cattle  to  use  the  common,  &c.  Upon 
demurrer,  it  was  held. clearly  that  this  common  was 
extinguished  by  the  unity  of  possession,  and  could 
not  be  revived  again.  Gawdy,  Just,  said  it  was  the 
fc^ame  of  common  appendant. 
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90.  Where  the  abbot  of  D.  was  seised  of  a  common  Nebon's 
out  of  the  abbey  of  S.,  as  appurtenant  to  certain  ^^^^^  |28 
lands .  of  the  abbey  of  D. ;   afterwards  both  these 

abbeys  were  dissolved,  and  the  possessions  of  both 
were  given  to  the  King,  to  hold  in  as  ample  a  manner 
as  the  abbots  held  them.  Afterwards,  the  King 
granted  the  lands  of  one  abbey  to  A.,  and  those  of 
the  other  abbey  to  B.  It  was  determined  that  the 
words  *'  in  as  ample  a  manner,  &c."  were  to  be  con- 
strued according  to  law,  and  no  ftuther ;  and  that 
the  unity  of  possession  of  the  King  had  extinguished 
the  common. 

91.  To  constitute  such  an  unity  of  possession  as 
will  extinguish  a  right  of  common,  the  person  must 
have  an  estate  in  the  lands  to  which  the  common  is 
annexed,  and  in  those  where  the  right  of  conunon 
exists,  equal  in  duration,  and  all  other  circumstances 
of  right. 

9%«  A  right  o{  common  was  appendant  to  certain  Rn  v.  Her- 
tenements,  which  were  parcel  of  the  abbey  of  Sarum,  ^J^  239. 
in  a  common  that  was  parcel  of  the  Duchy  of  Com. 
wall.  Upon  the  dissolution  of  the  abbey  of  Sarum, 
these  tenements  became  vested  in  King  Henry  VIII. 
in  fee,  in  whom  the  Duchy  of  Cornwall  was  then 
vested,  for  want  of  a  Duke  of  Cornwall.  Resdved, 
by  Lord  Holt  and  the  rest  of  the  Judges,  that  this 
was  not  such  an  unity  of  possession  as  would  destroy 
the  right  of  common,  because  King  Henry  VIII.  had 
not  as  perdurable  an  estate  in  the  one  as  in  the  other ; 
for  in  the  Duchy  of  Cornwall  the  King  li^d  only  a 
fee  determinable  on  the  'birth .  of  a  Duke  of  Com- 
wall^  which  was  a  base  fee ;  but  in  the  tenements  in 
question  he  had  a  pure  fee  simple,  indeterminable, 
jure  cor  once. 
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A»».C«ai^       ildL  A   puson-    k«d  tronunoa  appefidaat  to   his 
**-  fmaaaaget  ia  ttffi  bfids  of  an  abbey  ;  Ailer«ards  tbe 

tthbot  had  the  panomge  appn^riated  to  him  and  )dB 
aoBceaaoTs.  It  wu  held  by  Wyndham  and  Meade, 
cwmtra  Xfyci,  that  the  abbot  had  not  as  perdurable  aa 
eat^  in  the  one  as  in  the  other ;  for  the  parBomjage 
might  be  disapjkropriated,  and  then  the  parson  would 
have  the  tommon  again. 
D;«r,  339.  94,  Where  the  lord  approves  a  part  of  the  wast^ 
^  kod  aftervrarda  mie  <£  tbe  commoners  purchades  the 

part  so  aiq>roived,  this  will  not  extinguish  his  right 
of  common  ;  because,  by  the  approvement,  the  land 
was  utteiiy  discharged  of  conunon. 
'wtc>;45.  95.  It  has   been    stated,    that  where  a    pers<» 

haying  common  appnrteimntt  purchases  part  «f  th« 
londsy  wherein  the  common  is  to  be  had ;  the  wh^e 
8Rep.79a.  i^^  of  conmion  shili  beextiiiat.  It  hasaUo  been 
held,  that  where  a  person  having  common  sppiirte- 
nmt,  take&  a  lease  of  part  <rf'  the  land,  in  tfhich  he 
Hw  ittch  right  of  common,  all  his  conmi<H)  shall  be 
flcaqiend^  daring  the  oontiiniance  of  the  lease; 
because  it  was  the  folly  of  the  ccnnmoner  to  inter- 
meddle with  the  land,  over  v^ada  he  had  a  ri^t  of 
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q6.  ComnUHi  a^ebdaot  0r  ^purtttDMit  $or  cattle 
kvarU  ttad  anuka^  miyalse  be  exttnguibhsd  by 
severance.  As  where  ai  person  having  omnmon  oi" 
ift  kind  annexed  to  a  menaage  or  teneniftat«  Conveys 
iray  the  messtiage  or  teneieent,  excepting  tfaa  com- 
W,  this  creates  an  esiii^faishment  of  the  coanion. 
97.  Where  a  right  bf  cosammi  k  annexed  to  a 
)pyhold,  and  the  Itfttf  grants  ibt  had  t«  fhe  cttyy- 
•HKt  and  hi0  hein»  am  paimentms ;  the  tcmmm  a 
cUnguished ;  because  it  was  annexed  to  the  custo- 
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flilaiy  estate,  which  being  deftroy^d  and  i;ot»ferted  Crp.  J«.  2^3. 
iflto  a  fiediold,  the  right  of  oannMm  k  gone.    And  22^^'^"^* 
the  woi^  €um  periinentUs  camef  have  the  effeat  ef 
eontinttiDg  k ;  becatise  the  right  of  iommoii  was  net 
appvteaattt  tx>  the  freehold  estMe  granted  bf  1^ 

98*  This  doctrine  do^s  dot  ap)$dEur  to  be  aUfiiwad  hi  St^ant  t. 
eqiisky ;  fitr  where  the  lord  of  a  manor  enfiraaefaiaed  ^'em^^^ 
a  copyhold,  with  att  ctftnmot  thereto  Monging  or 
a^ppefftaiAing  ^  afterwards  bought  in  all  tiie  oOpj^holds, 
idiid  then  disputed  the  right  of  cottimon  with  f&e 
cepyhoideg  he  had  elifrajichised,  imd  reeotered 
against  him )  th^  GdUrt  decreed  that  be  should  hold 
and  ea|o7  the  Butie  right  of  eoounoii  which  bdioo^^ 
to  the  Copgrhdd, 

90*  It  ia  said  bjLord  H4it^  Hiat  if  a  bopjholder  %  Mod.  20. 
of  one  manor  has  comdwa  in  the  w%»te»  of  aaolher 
nandr^  aa  es&asehkemdnt  6f  the  co^^eld  dcMs  not 
'^Jtthigoiflh  the  commwd;  iteit  is  a  deri»ati?e  rij^t 
which  the  copyholder  has.  So^  if  it  be  tilidk  Us 
appendant  to  land,  enfranchisement  will  not  extin- 
guish it. 

100.  A  right  of  common,  which  has  been  extin-  Commonmav 
guished  by  unity  of  possession,  may  be  revived  by  a  ^^  '•^w** 
new  grant^ 

101.  Thus,  in  the  case  of  Bradshaw  v.  Eyre,  the  ante  \  89. 
Court  held  that  the  words  of  the  lease,  <<  all  commons, 
profits,  &c.  occupied  oft  used  with  the  said  messuage, 

&c."  operated  as  a  grant  of  a  new  right  of  common. 
For  although  it  was  not  common  in  the  purchaser's 
hands,  yet  it  was  quasi  common,  used  therewith  j  and 
though  not  the  same  common  as  was  used  before, 
yet  it  was  the  like  common. 

102.  Where  common  appurtenant  to  a  messuage  Sandys  v. 
was  extinguished  by  unity  of  possession  in  the  lord^  ^^ 


108 

Giynies  v. 
Peacock, 
BulfiU  17. 


Sawyer's 
Case, 
W.  Jones* 
285. 


Woiiedge  v. 
Kingswell, 
antCj  $  41. 


Titk  XXni.   Common:   §102,108. 

hands ;  it  was  held,  that  a  grant  hy  the  lord  of  the 
messuage,  with  all  common  appurtenantr  did  not  pass 
the  common  extinct.  But  that  a  grant  of  all 
commons  usuaUy  occupied  with  the  said  messuage 
would  have  passed  such  common  as  the  first  was. 

103.  Where  a  person  l^ad  common  in  gross,  derived 
from  the  abbot  of  W.,  which  was  destroyed  by  unity 
of  possession  in  the  Crown,  with  the  lands  in  which 
the  common  was ;  and  the  Crown  granted  the  lands 
to  which  the  common  belonged,  with  the  words. 
Tot,  tatUa,  taUa,  Uhertates,  privikgia,  etJranchiSf  S^. 
quoty  S^.  aliquiSy  8^.  Resolved,  that  being  common 
in  gross,  it  was  not  revived ;  for  in  that  case  every 
person  who  had  any  part  of  those  lands  should  have 
as  great  common  as  the  abbot  had ;  and  so  the  com- 
mon would  be  infinitely  surcharged.  -  But  if  such 
common  had  been  appendant  or  appurtenant,  it 
would  have  been  revived ;  for  no  person  would  have 
common  for  more  cattle  than  were  proportionable 
to  his  land. 
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1.  Nature  of. 

4.  HowdawMd. 
15.  How  to  be  ueedL 
22.  Cannoi  hedeoetted. 


23.  Who  are  bound  to  rq>air, 

24.  How  extinguisfted. 
27.  How  reowed. 


Section  1. 

A  RIGHTof  way  isthe  privilege  which  anindividual.  Nature  of. 
-^^  or  a  particular  description  of  persons,  such  as 
the  inhabitants  o£  the  village  of  A.,  or  the  owners  or 
occupiers  of  the  village  of  B.,  may  have,  of  going  over 
another  person'B  grounds.  It  is  an  incorporeal  heredi- 
tament of  a  real  nature ;  entirely  dififerent  from  the 
King's  highway,  which  leads  from  town  to  town ;  and 
also  from  common  ways,  which  lead  from  a  village 
into  fields. 

2.  There  are  three  kinds  of  ways.     First,  a  foot-  i  iMt.  66  a. 
way,  which  is  called  iter,  quod  est,  jus  eundi  vel  ambu- 

landi  homifds.  The  second  is  a  footway  and  horse- 
way, which  is.called  actus  ab  agendo.  This  is  vulgarly 
called  a  pack  and  prime  way,  because  it  is  both  a 
footway,  and  a  pack  or  drift  way  also.  The  third  is, 
via  OT  aditus,  which  contains  the  other  two,  and  also 
a  cartway ;  for  this  is  jus  eundi,  vehendi,  et  vekicuhan 
etjtanenium  ducendi.  This  is  twofold ;  namely,  r^ia 
via,  the  King's  highway  for  all  men ;  and  communis 
strata,  bdonging  to  a  city  or  town,  or  between 
neighbours  and  ndghbpurs. 

3.  Notwithstanding  these  distinctions,  it  seems  that  i  Vent.  189. 
any  of  these  ways  which  is  common  to  all  the  King's  ^jq 
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subjects,  whether  it  lead  directly  to  a  market  town, 
or  only  from  town  to  town,  may  properly  be  called  a 
highway ;  and  that  any  such  cartway  may  also  be 
called  the  king's  highway.  But  a  way  to  a  parish 
church,  or  to  the  common  fields  of  a  town,  or  to  a 
viUage,  which  tenninates  there,  may  be  called  a 
private  way ;  because  it  does  not  belong  to  all  the 
king's  subjects*  but  Qply  to  the  inhabitants  of  a 
particular  parish,  village,  opr  house.  And  Lcid  Hale 
saysy  tbat  whether  it  be  a  highway  or  not,  depends 
much  upon  reputation. 

Howclaimed.      4.  A  right  of  way  over  another  person's  ground 

niay  be  claimed  in  tfiree  ways,    first,  by  prescript 

Tit.  31.  c  1.  tion  and  immemorial  usage :  as,  where  theinhabitants 

of  a  certain  vill,  have,  time  out  of  mind,  rraVieFsed  a 
particular  close  or  £dd,  to  get  to  their  parish  church. 

Palm.  R.  387.      ^*  ^  *  pwwtt  may  prescribe  for  a  v^Bsy  from  his 

house,  throu^  a  certain  ^ose,  to  the  eliiBrdh ;  thou^ 
he  himself  has  lands  next  adjoining  to  )»b  h^mse, 
tb'ough  which,  of  necessity,  he  must^Srst  pass.  Fur 
the  general  prescription  shall  be  applied  only  to  tlie 
lan(b  of  others. 

J«nk.  Cent.       H.  It  was  held  in  18  Edw.  IV.  ^at  a  person  may 

3  Ca.  94.       1^^^  ^  T^ht  of  wsry  to  go  iSirougfi  a  ehnpehyard. 

And  it  was  said  in  that  case,  that  the  ehureh  yand  of 
the  Charter  House  was  a  common  way  for  the  inhabi- 
tants of  London  to  St.  John's. 

6  Mod.  R.  3.      7-  A  person  cannot  claim  a  Way  over  anolber^s 

ground,  from  one  part  thereof  to  anotiier^  (Hit  he 
may  claim  a  way  over  another's  groiHid^  ifron  ^OM 
part  of  his  own  ground  toluiotiier. 

8.  tSecondly,  by  grant;  as  where  (itt  owner  of* 

ni^e  of  ground  grants  to  -another  ^fiie  Wieity  of 

/passing  over  his  grounds^^  in  a  particiilar  dhreetion ; 
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Urn  gnntee  thereby  acquires  a  right  of -wity  ov^  those 
giouiids. 

9.  It  hmM  been  deterauned  in  a  modem  case,  that  Senbouse  v. 
wheiea  persea  granted  to  anotlier  ^  a  free  and  coil,  j  XennR 
veQknt  way,  as  weU  zxx  horsewsy  m  a  ibetway,  as  56o. 
also  fer  oaits,  waggons,  n^ains,  and  oAier  camaget 
whatsoever,  in,  throt^h,  over,  aad  along  a  ceitain' 

al^^f  liHid,^feo.,  to  carry  stone,  tij^iber,  coal,  or  odier' 
thingsvsdiatsoever/'  the  grantee  had  arigiit  to  lay 
a  framed  vn^ggfm  way  along  the  slip  cf  land,  ibr  the 
pappose  of 'Oanrying  ooals;  it  being  the  most  con- 
repissA  imj  Sw  transporting  them :  hut  that  the 
gramtee  was  sot  justified  in  making  traaverse  roads 
aqross  the  sKp  cf  land. 

10.  It  was  held  in  Miother  modmn  case,  that  as  Campbell  ?, 
ofninterrupfeed  eojoyoient  of  a  right  of  way  for  9fi  Wilson, 
yesfs,  and  no  evKfence  that  it  had  been  used  by  294. 
leave  or  favc^ttr,  or  under  a  ^mistake,  was  sufficient  to 

leave  to  a  jny  to  presume  a  grant.    ' 

11.  Thirdly,  a  person  may  dadm  a  right  of  way  511^0.3. 
over  aaether^s  land  from  necessity.    As  if  A.  grants 

a  piece  of  iaiid  to  B.,  which  is  surrounded  ky  land 
belonging  to  A. ;  a  right  of  way  over  A.'s  land  passes 
ofneomty  to  B^,  ^r  otherwise  he  could  not  derive  2  Roll.  Ab. 
aoy  benofit  &om  his  acquisitdon*  And  the  feoffor  ^^ 
shall  isdgn  the  way  wheie  he  may  best  spai<e  it, 
It  is  the^sane  if  theclose  fdiened  be  not  totally  in- 
dosed  by  the  land  of  the  grantor,  but  partly  by 
the  land  of  etsangers^  for  the  grantee  cannot  go 
9 vor  Ibe  slraBger^s  land. 

M.  ia  trespass,  upon  demurrer,  the  case  was,  ^  ckrke  v. 
Boxsoft  sdUl,laAds;  afterwards  the  vendee  by  reason  ^^>  ,.^ 
thereof  cbiuMd  a  way  over  the  pbinteOTs  ia&d»  there 
bdng   up  •offaer    conv^ent  'way  adjoining;   and 
whetfanri?  this  was  a  lawful  daim  was  the  question.    It 
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was  resolved,  without  argument,  that  the  way  re* 
mained;  and  that  he  might  well  justify  the  using 
thereoi^  because  it  was  a  thing  of  necessity ;  for 
otherwise  he  could  not  have  any  profit  of  his  land. 

13b  It  was  held  in  the  same,  case,  that  if  a  man 
hath  four  closes  lying  together,  and  sells  three  of 
them,  reserving  the  middle  close,  and  has  no  way 
thereto  but  through  one  of  those  which  he  sold, 
although  he  did  not  reserve  any  right  of  way,  yet  he 
shall  have  it,  as  reserved  to  him  by  law. 

14.  In  a  modem  case»  it  was  determined  by  the 
Court  of  King's  Bench,  that  where  a  person  conveys 
land,. merely  as  a  trustee,  to  another,  to  which  there 
is  no  access  but  over  the  trustee's  land,  a  right  of  way. 
passes  of  necessity,  as  incident  to  the  grant  And 
Lord  Kenyon  observed,  it  was  impossible  to  dis* 
tinguish  this  from  the  general  case,  where  a  man 
grants  a  close  surrounded  by  his  own  land,  in  which 
case  the  grantee  h^s  a  way  to  it,  of  necessity,  over  the 
land  of  the  grantor ;  merely  on  the  ground  thsit  the 
plaintiff  conveyed  to  the  defendant  in  the  character 
of  a  trustee ;  for  it  could  not  be  intended  that  he 
meant  to  make  a  void  grant.  There. being  no  other 
way  to  the  defendant's  close,  but  over  the  land  of  one 
of  the  persons  who  granted  to  him,  he  was  totitled 
to  such  a  way  of  n^ciessity ;  upon  the  authority  of  ail 
the  cases,  and  the  principle  that  every  deed  must  be 
taken  most  strongly  against  the  grantor. 

IS.'  A  right  of  way  can  only  be  used  accoiding'to 
the  grant,  or  the  occasion  from  which  it  arises ;  and 
must  not  exceed  it ;  therefore,  if  a  person  has  a  Tight 
of  way  over  another's  close,  to  a  paxticuliur  pl^ce,  he 
cannot  justify  going  beyond  that  place. 
'  16.  In  trespass  for  driving  cattle  over  the  i^ntiff's 
gtonndf  the  case  was» — ^A.  had  a  way  over  B.'s  ground 
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to  Blackacre,  and  drove  his  beasts  over  R's  ground 
to  Blackacre,  then  to  another  place  beyond  Blackacre« 
Upon  demurrer,  the  question  was,  whether  this  was 
lawful  or  not;  It  was  urged,  that  when  the  defend** 
ant's  beasts  were  at  Blackacre,  he  might  drire  them 
trtiither  he  would.  On  the  other  side,  it  was  said, 
that  by  this  means  the  defendant  might  purchase  109 
4^  1,000  acres  adjoining  to  Blackacre,  to  which  he 
prescribed  to  have  a  way,  and  by  that  means  the 
plaintiff  would  lose  the  benefit  of  his  land :  that  a 
pRscriptian  presupposed  a  grant,  and  oXight  to  be 
Cflstinued  according  to  the  intent  of  its  original 
creation ;'  to  which  the  Court  agreed ;  and  judgement 
WW  given  for  the  plaintiff. 

17-  The  same  point  appears  to  have  been  deter*  Lawton 
mined  in  a  subsequent  case,  in  which  Powell,  Justice,  I'l^d.  Raym. 
observed,  thirf;  tiie  difference  was»  where  the  person  7^- 
having  a  ri^t  of  way  to  a  particular  place,  g;oet 
fiurtfaor,  to  a  mill,  or  a  bridge,  there  it  may  be  good : 
but  wlien  he  goes  to  his  own  dose^  it  is  not  good* 
The  editor  of  the  fourtii  edition  of  Lord  Raymond's 
ReportSi  in  a  note  upon  this  passage,  expresses  i 
doxktf  whether  this  distinction  be  well  fotmded ;  an4 
aayi,  '^IJie  tine  pomt  to  be  considered  upon  ssaoh  a 
«l|W  should  seem  to  be,  quo  mhno  the  party  went  to 
the  dose  $  whether  really  and  bond  fide  to  do  business 
theio^  or  merely  in  his  way  to  some  distant  place.'' 

18.  Where  a  person  has  a  right  of  way  over 
imother's  'land,  and  the  road  is  impassable,  he  may 
go  over  any  otiier  pait  of  the  land* 

19.  In  an  action  of  trespass  for  destroying  his  Henn's  Case, 
<JMe ;  the  defendant  pleaded,  that  time  out  of  mind  ^5*^^^^* 
tlMR  was  a  Gommon  footpath  through  the  closer  &c. 

Tkt  plaintiff  reflied,  tint  the  defendant  went  in  othes 
l^Mms^  out  of  tbe  waf  .    The  defendant  rejoined^  that 
Voj .  III.  I 
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the  ibotoath  was  udeo  Juteosa  letjimderota,  by  de&tih 

not  pass  along ;  therefore  he  went  as  near  the  path 
4IS  he  couldy  in  good  and  passable  way :  this  was  xe« 
^ved  to  be  a  good  plea  and  justification. 
.  90.  It  has  however  been  resolved,  in  a  modem 
case,  that  where  a  person  has  a  right  to  a  precise 
specific  way  over  another's  ground,  which  he  is  bound 
to  repair,  he  cannot  deviate  from  it,  even  though  it 
:diould  be  overflowed  by  a  river. 
Tmrior  r.  '  2l«  In  trespass  for  breaking  and  entering  a  dose, 
Doue!  745.    ^^  defendant  pleaded  a  right  of  way,  by  prescription^ 

through  a  lane  of  th^  plaintiff's ;  that  the  tenants  of 
the  locus  in  quo  were  bound  to  repair;  that  the  lane 
was  overflowed  with  water,  and  that  he  necessarily 
went  over  the  locus  in  quo.  The  plaintiff  having  tra- 
versed the  prescription  to  repair,  and  the  right  of 
way,  the  jury  found  for  the  plaintiff,  as  to  the  first 
plea,  respecting  the  repairs,  and  ior  the  defendaoC^ 
as  to  the  second  plea,  respecting  the  right  of  way. 

The  question  on  the  validity  of  the  last  plea  having 
been  aigued.  Lord  Mansfield  said,— »^<  The  questton 
is  upon  the  grant  of  this  way.  Now  it  is  not  laid  to 
be  a  grant  of  a  way  generally  over  tlie  land, .  but  4>f  a 
precise  specific  way.  The  grantor  says,  you  may  go 
in  this  particular  line,  but  I  do  not  give  you  a  right 
to  go  either  on  the  right  or  left.  I  entirely  agree 
with  my  brother  Walker,  that,  by  common  law^  ihe 
who  has  the  use  of  a  thing  ought  to  repair  it.  Th^ 
grantor  may  bind  himself,  but  here  he  has  not  doof 
it  He  has  not  undertaken  to  provide  against  the 
overflowing  of  the  river ;  and,  for  ought  that  appears, 
^tat  may  have  happened  by  the  neglect  of  the  defends 
2  Show.  A.    ludts.     Highways  are  governed  by  a  difikrent  priii'- 

ciplc;}  they  are  for  the  public  service.;  and  if  tfa?  usual 
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ifact  is  impassable,  it  is  for  the  general  good  that' 
people  should  be  entitled  to  pass  in  another  line." 

Mr.  Justice  Byller  observed,  that  if  this  had  been 
a  way  of  necessity,  the  question  would  have  required 


but  it  was  not  so  pleaded.    It  did  not  ^^«  ^  Saund. 
appear  that  the  defendant  had  no  other  road. 

9SL  A  right  of  way  being  an  incorporeal  heredita-  Cannot  be  * 
ment,  similar  in  many  respects  to  a  right  of  common,^  Tvl13^'§  42. 
cannot  be  devested.  Touch.  23. 

23.  It  seems  that,  by  the  common  law,  where  a  per*  ^^^  ^^ 
•on  granted  a  right  of  way  over  his  land  to  ano^er,  repair. 
the  grantee  was  bound  to  repair  it.     But  the  grantor  ^".te,  ^  2L 
of  a  private  way  may  be  bound,  either  by  express  Smiib,  * 
Stipulation,  or  by  prescription,  to  repair  it.  \Jr^^  ^* 

it4h.  Where  a  person  has  a  right  of  way  over  another's  How  extin* 
dose,  and  he  purchases  such  close,  his  right  of  way  is  fj'^f^^^'^ 
extinguished  by  the  unity  of  seisin  and  possession.       Williams, 

25.  There  is  however  a  distinction  between  a  right  ^  -^^  *\>!^^' 
of  way  which  is  of  necessity,  and  a  right  of  way  which  3  BuUt.  340. 
is.  merely  an  easement ;  for  in  the  latter  case  it  is  nol;  ^^^'  ^'  ^* 
extinguished  by  unity  of  possession. 

26.  Thus^  if  a  vill  has  a  right^f  way  to  a  church,  Jordan  v. 
and  one  of  the  vili  purchases  the  land  over  which  the  f  ^^^^  ^^w 
way  is  ^  yet  this  unity  of  possession  shall  not  extin*  936. 
guish  the  way,  because  it  is  a  thing  of  necessity. 

27*  It  is  said  that  where  a  right  of  way  has  been  How  revired. 
extinguished  by  unity  of  possession,  it  may  be  revived 
by  severance. 

28.  Thus  where  upon  a  descent  to  two  daughters,  jenk.  Cenu 
land  over  which  there  had  been  a  right  of  way,  was  ^  ^  ^^- 
allotted  to  one  of  them,  and  the  land  to  which  the 
right  of  way  belonged,  was  allotted  to  the  other; 
it  was  held  that  this  allotment,  without  specialty  to 
have  the  way  anciently  used,  was  sufficient  to  re> 
vive  it 
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~  :s  ^  There  is  a  ciEtse  similar  to  tiu*  in  Brook's  Air. 

title  Ej^ingwkmmt,  where  it  is  doubted  viiether  the 
partition  did  not  create  a  new  ri^t  of  way.   But  this 
doctrine  ci  revival  does  not  seem  to  have  been  ad- 
mitted in  the  following  case. 
WWay  r.         30.  Thomas  Adderiey  being  seised  at  the  same  time 
iflw-^Piil.  '^'^^  doses,  over  one  of  which  a  right  of  way  had 
VI.  been  immeraodally  used  to  the  other,  devised  the 

close  to  which  the  right  of  way  had  berai  aimeatedi 
frith  Its  appurtenances,  to  A.  B.,  and  devised  ^e 
other  d09e  to  another  person.  A.  B.  clanned  the 
r^t  of  way.  Hie  Court  held,  that  fA>m  the  moment 
it^en  the  possession  of  the  two  doses  was  united  ia 
one  perscm,  all  subordinate  i%hts  and  easnnents  were 
ifextjngoished.  The  only  point  therefore  that  oould 
poSribly  be  -made  in  the  case  was,  diat  the  ancient 
right,  which  existed  wlule  the  possession  was  distinct, 
was  merely  suspended,  and  might  revive  again.  It 
was  admitted  that  the  word  appurtenances  iMuM 
catry  an  easement,  or  legal  r^ht ;  but  its  operation 
must  be  confined  to  an  old  exiitting  right ;  and  if  the 
right  of  way  had  passed  in  this  instance,  it  mnsthave 
passed  as  a  new  easement ;  but  the  right  -cf  way  bebng 
■  exitmct,  the  word  appurtenances  had  ndthii^  to  Ope- 
rate npoD. 
Kefmerr.  Si.  It  is  said  that  though  a  right  of -way  bo  extin- 
sT'irp.  gOM'ie^  yet  if  it  is  used  for  thirty  years  after,  Afe 
74.  is  suffident  to  affiird  a  presumption  of  a  new  ^mHt  ot 

Ucencte  from  the  uwner  of  the  'land. 
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Section  1. 

AN  office  is  a  right  to  exeicise  a  public  or  private  Nature  of. 
employment,  and  to  take  the  fee3  and  emolu-}^ 
mentsbdongingtoit}  and  all  offices  rdating  to  land^ 
or  exercisable  within  a  particular  district,  are  deemed  i  insu  20  a. 
incorporeal  hereditaments,  and  classed  under  the  }^ead 
of  real  property. 

S.  Offices  are  either  public  or  private;  the  first  are 
those  iirl^idi  conceni  the  general  administration  of 
justice,  or  the  collection  of  the  public  revenue.  Such 
as  the  judges  of  the  King's  courts  at  Westminster^ 
sfaenffi,  coroners,  ^c. ;  the  commissioners  of  the 
customs  and  excise,  &c*  The  second  are  those  which 
onlj  concern  particular  districts  belonging  to  pri- 
vate individuals^   such  as  stewards  and  bailifls  of 


manors. 
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S.  Offices  are  also  either  judicial  or  ministerial ;  the 
first  relating  to  the  administration  of  justice,  and 
which  must  be  exercised  by  persons  of  sufficient  skill 
and  experience  in  the  duties  of  suph  offices.  The 
second  are  those  where  little  more  than  attention  and 
fidelity  are  required,  to  the  due  discharge  of  them. 

4.  Upon  the  establisliment  of  the  feudal  law  in 
England,  our  Kings  frequently  granted  lands,  reserv- 
ing some  honorary  services,  to  be  done  by  the  grantees 
and  their  heirs,  to  the  King  himself ;  such  as  to  carry 
his  banner  or  his  sword,  or  to  be  his  sewer,  carver, 

Biuert.  c  2.  or  butler,  at  his  coronation.  This  was  caUed  a  tenure 
♦  41-2.         jjy  grand  serjeanty,  and  the  right  of  performing  these 

a^rvices  was  considered  as  an  office  of  great  honour  ; 
of  which  many  still  exist,  and  are  claimed  to  be  ex- 
ercised at  every  coronation. 

5.  There  are  nine  great  offices  of  the  crown ;  and 
the  persons  exercising  them,  who  are  called  the  great 
officers  of  state,  have  the  titles  of  Lord  High  Stew* 
ard^  Lord  Chancellor  or  Keeper  of  the  Great  Seal, 
Lord  High  Treasurer,  Lord  President  of  the  Councily 
Lord  Privy  Seal,  Lord  Great  Chamberlain,  Lord 
High  Constable,  Earl  Marshal,  and  Lord  High  Ad* 
miral.  The  office  of  High  Steward  was  originally 
annexed  to  the  manor  of  Hinckley  in  Leicestershire, 
and  held  in  grand  seijeanty.    The  office  of  High 

Collin's         Constable  was  annexed  to  ceitain  manors  in  Glouces- 

ifts "i90        tershire.  The  office  of  Great  Chamberlain  was  held 

of  the  King  by  grand  serjeanty  in  gross. 

How  created.      ^*  ^  public  offices  must  originally  have  been 

created  by  the  sovereign,  as  the  fountain  of  govern^ 
menu  There  are  however  a  great  number  of  offices 
which,  having  existed  for  time  out  of  mind,  are  there- 

4  Inst.  75.      fore  said  to  be  derived  from  immemorial  usage. 
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7*  Locd  Coke,  says— That  in  consequence  of  the  2  Inst.  523; 
statute  d4r  Edtr.  L.  De-  taUagio  non  imponendo,  the 
King  cannot  erect  any  new  office  with  new  fees ;  for 
that  would  be  a  talliage  put  upon  the  subject,  which 
cannot  be  done  without  the,  assent  of  Parliament.. 
That  this  appeared  by  a  petition  in  Parliament 
13  Hen.  IV.  in  which  the  Commons  complained  that 
.an  office  was  erected  for  measuring  of  clothes  and 
canvass,  with  a  fee  for  the  same,  by  colour  of  the 
King^s  letters  patent,  and  prayed  that  those  letters 
patent  m^t  be  revoked ;  for  that  the  King  could 
erect  no  offices,  with  new  fees  to  be  taken  of  the  peo-. 
pie  ;  who  may  not  be  so  charged  but  by  Parliament 
And  that  th,ese  letters  patent  were  declared  void  in  the^ 
Court  of  K.  B.,  and  in  Parliament 

8»  There  are  several  offices  incident  to  other  offices.  Offices  inci- 
of  a  superior  kind,  and  grantable  by  those  who  hold;  o^n? 
the  superior  offices.     Thus  the  Lord  Chancellor  or. 
peeper  of  the  Great  Seal,  and  the  Chief  Justices, 
bave  a  r^ht  of  granting  several  offices  in  their  respec-. 
live  courts.    Lord  Coke  says — ^The  justices  of  the  2  Inst.  425. 
King's  courts  did  ever  appoint  their  clerks  to  enrol  all 
l^eas  pleaded  before  them ;  some  of  whom  by  pre- 
scr^tion  grew  to  be  officers  in  their  courts^    By  the. 
Stat  of  Westminser  2.  c.30.  it  was  declared,  that  all. 
justices  of  the  benches  should  have  in  their  circuits, 
derka*  to  enrol  all  pleas,  by  which  this  right  was  con-., 
firmed.    And  the  justices  of  assize  have  ever  since 
appointed  the  clerics  of  assize. 

9-  It  has  alsQ  been  an  ancient  practice  for  t;he  4  Rep.  34  a. 
aheriffs  of  counties  to  appoint  the  county  derk  and  /moJ.  167. 
gaoler.    The  custos  rottdorwn  appoints  the  clerk  of 
the  peace,  cursitors  are  appointed  by  the  Lord  Chan-^ 
ceUor,  six  clerks  by  the  Master  of  the  Rolls,  and 
c^genters  and  philazers  by  the  Chief  Justice  of  the. 

Common  Pleas. 
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10.  There  are  several  ancient  offices  incident  to 

bishopricks ;  such  as  chancellor,  comi](kis8ary,  register^ 

&c.^  whi6h  are  judicial ;  and  ^er  officer,  6uch  as 

steward^  surveyor,  park-keeper,  &c.,  which  are  only 

ministerial.  Where  a  new  bishoprick  has  been  created^ 

the  bishop  has  appointed  officers  of  a  similar  nature. 

How  Officer       11.  Ancient  offices  must  be  granted  in  such  form 

granted.        ^^^  manner  as  they  have  used  to  be ;  unless  the  alter- 

4  Inst.  75.      ation  be  by  authority  of  Parliament.    Offices  held 

immediately  from  the  Crown  must  be  granted  by  let^ 
ters  patent,  «ach  office  must  be  granted  with  .all  ita 
ancient  rights  and  privileges,  and  every  thing  incident 
to  it ;  for  if  any  office  incident  to  that  which  is  granted 
is  reserved,;  the  reservation  is  void :  and  it  is  said  by 
1  Salk.  439.  Lord  Holt^  that  a  grant  of  the  c^ce  of  marshal  of  the 
1*038.  ^^"  King's  Bench  Prison,  to  which  the  office  of  cham- 
berlain is  inseparably  incident,  with  a  reservation  of 
the  office  of  chamberlain,  was  void. 

1%.  Where  an  office  is  incident  to  another  office^ 

such  incidental  office  cannot  be  granted  by  thdCrowH^ 

even  though  the  principal  office  is  vactot  at  th^ 

time. 

Milton's  IS.  Queen  Elizabeth,  by  letters  patent,  granted  the 

4tt^  .^2  h    ^c®  ^f  c\tt\i  of  the  county  court  of  Somersetshire  to 

one  Mitton,  with  all  fees,  &c.  Afterwards  the  Queen 
constituted  Arthur  Hopton,  esq^  sheriff  of  the  same 
county,  who  interrupted  Mitton,  claiming  that  whieh 
was  mentioned  to  be  granted  to  Mitton,  to  be  inci- 
dent to  his  office  of  sheriff;  and  thereupon  appointed 
a  clerk  himself  of  the  county  court.  Mitton  com- 
plained to  the  Lords  of  Uie  Coimcil,  who  referred  the 
considerationv  of  the  validity  of  the  grant  of  the  said 
<$ffice  to  the  two  Chief  Justic^es,  Wray  and  Anderson^ 
who  held  conferences  with  the  other  Justices ;  all  of 
whom  held  £hat  tiie  said  letters  patent  were  void  in 
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laWy  because  the  office  o^  sheriff  was  an  ancient  office 
of  great  trust  and  au^ority ;  and  the  King  could  not 
abridge  the  sheriff  of  any  thing  incident  or  appurten- 
ant to  his  office,  for  the  office  was  enth-e»  asd  so  ought 
to  oontinue.  That  the  county  court,  and  the  enter- 
ing  all  proceedings  in  it,  were  incident  to  this  office 
^  sheri£&  therefore  could  not  by  letters  patent  be 
divided  from  it.  That  although  the  grant  was  made 
to  Mitton  when  the  qSRcq  was  vacant,  yet  it  was  void) 
and  when  the  Queen  appointed  a  sherifi^  he  should 
avoid  it 

14.  As  to  grants  of  incidental  offices  by  persons 
holcUng  the  superior  offices,  they  must  ki  general  be 
by  deed  duly  executed.    Though  Lord  Coke  says  a  i  Inst.  6i  6. 
man  be  retained  as  a  steward  to  keep  a  court  baron 
or  a  court  iMC^  without  deed.    And  it  Was  held  by 
the  Court  of  K.  B.  in  10  WiU.  IIL  that  an  appoint^  Sannden 
ment  of  a  clerk  of  the  peace  of  a  county,  by  the  custos  fsalk.  467. 
rakdoman^  by  parol,  was  good;  because  it  eniu^  as  l^*"'^: 
an  execution  of  a  power :  for  whatever  is  to  take  effi^Hf  12  Mod.  199» 
oat  of  a  power  or  auth^Mily^  or  by  way  of  appointment,  c^'jof*'** 
is  good  Without  deed :  o&erwise  where  it  takes  eflfect 
out  of  an  interest. 

\5.  If  a  house  or  land  belong  to  an  <Ace,  by  the  '  l>»t*  ^^  «- 
grant  of  the  office  by  deed,  the  house  or  land  wilF 
pass  as  belonging  to  it. 

16.  The  restraints  unposed  upon  bishops  and  other  Biiliopt,  kit. 
ecdesiastical  persons  respect&ig  alienation,  do  not  q^^J^^ 
extend  to  grants  of  offices;  so  that  their  rig^in  this 
reqpect  remain  as  they  were  at  ccnnmon  law.  From 
wtiich  it  fdlows  that  bishops,  &c.  may  grant  judicial 
offices  for  tiie  lives  c^  the  grantees,  in^nch  triU  bind 
tbeir  successors ;  ptovided  such  grants  are  Mad^  and 
cataffinned  in  i3^  manner  required  before  ^t  disaUing 
!ftatiitei  I  Elk.  c.  19^  S  ^»  ^"^  passisd.  ^ 

8 
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10  Rep.  61  IT.      17-  It  was  resolved  in  the  Bishop  of  Salisbury's 
Pownlu        ^*^*  llJa.  I.>  that  where  an  office  wa«  ancient  and 


2  Lev.  136.    necessaiys  the  grant  thereof  with  the  ancient  fee 

not  any  diminution  of  the  revenue,^  or  impoverishing 
^'  the  successor ;  therefore,  for  necessity,  such  grants 
were  by  construction  excepted  put  of  the  general  re. 
strai^t  of  the  statute  lEliz.  And  if  bishops  should  not 
have  power  to  grant  offices  of  service  or  necessity,  for 
the  fife  of  the  grantees,  but  that  their  estate  should 
depend  uf^on  uncertainties,  as  upon  the  deatj),  trans-^ 
lation,  &c.  of  the  bishop ;  then  the  most  able  persons, 
would  not  serve  them  in  such  offices,  or  at  least  would 
qot  discharge  tlieir  office  with  any  alacrity. 

18.  It  was  also  resolved  in  the  same  case,  that 
where  a  new  bishopric  was  erected,  a  grant  of  officea 
of  necessity^  with  a  reasonable  fee,  the  reasonableness 
of  which  should  be  decided  by  a  court  of  justice^, 
would  be  good. 

]  9*  With  respect  to  grants  of  honorary  or  ministe- 
rial  offices  by  bishops,  ft  has  been  resolved  in  the  fol-i 
lowing  case  that  offices  which  esusted  before  the  state 
1 IS^*  are  not  wittuii  the  restraints  of  that  statute 
but  that  they  may  be  granted  as  before ;  and  that  the 
utility  or  necessity  of  the  office  is  not  more  material 
^ince,  than  it  was  before  that  statute. 
TreUwney?,  20,  Sir  J.  Trdawney  brought  an  action  of  debt 
iBiirr.^i'^*  against  the  bishop  of  Winchester,  for  five  years  salary 

of  several  offices;  viz.  great  and  chief  steward  of  the 
bishopric^  and  x^  all  its  castles,  lordships,  manoiBi 
&c.^  conductor  of  the  men  and  tenants  of  the  bisho|^' 
with  u  salary  of  100/.  per  amwm ;  master-keeper  (^ 
preserver  of  the  wild  beasts,  in  aU  the  forests,  parks*.' 
chases,  and  warreps  belonging  to  the  .bishop ;  and 
chief  governor  of  all  birds,  fish,  and  beasts  of  wannei)» 
&c.,  commonly  called  chi^  parker,  with  %  9a1^  oI: 
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aOL  per  annum.  .\Vliich  offices  and  salaries  were 
granted  to  the  plaintiff  by  the  late  bishop  of  Wim 
Chester  by  letters  patent,  with  a  clause  of  distress  if 
unpaid.  The  bishop  pleaded  the  statute  1  Eliz.  c.  19- 
5  5.,  and  also  that  the  offices  aforesaid  were  not  an- 
cient offices  of  the  bishopric,  nor  were  usually  granted 
for  life ;  that  the  said  fees  were  not  the  ancient  fees  ; 
that  the  said  offices  were  useless  and  merely  no-^ 
minal,  no  duty  or  service  being  to  be  done  for  or  in 
respect  of  them. 

The  jury  found  a  special  verdict,  that  the  offices 
of  chief  steward  and  conductor  of  the  men,  &c.  were 
ancient  offices  of  the  bishop,  and  had  been  anciently 
and  usually  granted  for  life,  with  an  annuity :  that 
the  annuity  of  100/.  was  the  ancient  fee  :  that  the 
same  were  granted  to  the  plaintiff  by  Jonathan  late 
bishop  of  Winchester,  which  grant  was  approved  by 
the  dean  and  chapter,  and  confirmed  by  them.  The}' 
then  found  the  statute  1  Eliz.,  and  that  these  offices/ 
at  the  time  of  making  that  act,  and  since,  were  merely 
nominal ;  no  duty,  attendance,  or  service  being  to 
be  done  for  or  in  respect  of  them.  And  as  to  the 
office  of  master'keeper  of  all  beasts  in  the  parks,  or 
cluef  parker,  they  found  that  it  was  not  an  andent 
<^ce. 

The  question  on  this  special  verdict  was,  whether 
Sir  J.  Trelawney  was  entitled  to  hold  the  two  first 
'tiHentioned  offices,  and  to  recover  the  arrears  against 
the  bishop.  As  to  the  office  of  chief  parker,  the  ficta 
found  by  the  .  special  verdict,  made  an  end  of  any 
question  concerning  it,  and  the  point  was  given  up. 

Lord  Mansfield  said, — ^At  common  law  a  bishop, 

with  the  confirmation  of  his  dean  and  chapter,  mig^t 

^exercise  every  act  of  absolute  ownership  over  the 

t'evenuefl^  of  hiq.  see,  and  bind  his  auccessors,  ^muck 
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as  tenant  in  fee  could  bind  his  hi^ir. .  Then  came.t^e 
restraining  statute  1  Eliz.    But  patents  ox,  grants  of 
offices^  with  fees,  salaries,  or  profits  annexed  tp  them, 
were  not  mentioned  in  that  act.    There  w^ere  np 
general  words  adapted  to  the  case  of  offices ;  yet 
there  was  not  a  single  bishopric  at  that  time  without 
some  offices  granted.    Had  the  legislature  meant  to 
restrain  the  regranting  them,  as  they  should  drop  in» 
it  must  have  been  done  by  a  special  provision ;  with 
an  exception  of  some,  at  least  of  judicial  offices.    As 
the  general  restraint  was  not  extended  to  the  case, 
there  was  iio  occasion  to  make  exceptions.  ContinQ- 
.   ing  ancient  offices  with  the  ancient  fee,  in  the  usual 
manner,  was  not  a  dilapidation  of  the  revenue  of  the^ 
bishopric;  every  bishop  left  this  power  to  be  exercised 
by  his  successor,  as  his  predecessor  left  it  to  be  ex- 
ercised by  him ;  such  grants  being  no  new  chaige 
upon  the  bishopric,  which  only  remained  liable  tq 
the  same  fees  or  salaries,  to  which  it  was  liable  h^ 
fore.  And  after  stating  several  cases,  he  concluded  in 
tliese  words  :«»'*  The  office  in  question  in  this  caae  j» 
found  never  to  have  been  more  useftJ  or  necessaiy 
than  it  is  now ;  yet  all  the  bishops  of  Winchester,  from 
the  1  Eliz.,  have  thought  the  grants  of  it  valid ;  every 
succeeding  bishop  has  submitted  to  the  grant  made 
by  im  predecessor;  and  the  greatest  men  of  the 
kingdom^  or  the  nearest  relations  of  the  bishop,  have 
successively  held  the  office.     The  present  hiahqp 
thought  this  gcant  good  for  eleven  ytwif  but  h^s 
conceived  a  doubt,  from  the  misapplication  4nd  i^ 
petition  of  ioconchisive  and  contradictory .  argiimeots» 
alyout  the  office  being  necessary ;  whereas  we  are 
all  manimoudiy  of  opinion  that  aa  oflice  and  fpe 
which  existed .  before  the  1  Eli^.  is  not  within  th% 
statute  (  Init  may  be  giaafted  8in9e,  precisely  is  tlaa 
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Mune  manner  inwhiqh  it  was  granted  before:  tiiat 
the  utility  or  necessity  of  such  an  office  is  no  mor^ 
material  since  the  I  £liz»  than  it  was  before.  This 
opinion  we  think  agreeable  to  the  words  and  intent 
^  the  Mt^  and  every  precedent  since,  the  statute : 
tfaeiefttte  thete  must  be  judgement  for  the  plaintiS 

21.  Ministerial  offices,  requiring:  only  common  skill  ^l^\^^^ 
and  diligence,  may  be  granted  to  two  persons :  an4  gnnted  to 
so  may  also  tome  judicial  offices  established  by  act  '^^'^°*« 
of  pailiameiriL    But  ao  ancient  judicial  office  eamioi 
be  granted  to  two  persons.    Xhus^  King  Hemy  YL 
liaviqg  granted  the  office  of  Hi^  Admiral  to  the  4  Inst.  146. 
Di&e  of  Exeter  and  his  son,  the  Judges  held  it  to  be 
voidy  the  charter  being  of  a  judicial  office ;  for  such  ^  Wm.  & 
<iffices  must  be  granted  as  they  formerly  had  cTz!^' 


i[^i'-^i 


9SL  A  grant  to  two  persons  tx>  be  Chief  Justices  of  ii  Rep.s  (. 
aay  ef  the  courts  at  Westminster  would  be  void ;  but 
aa  to  offices  mddent  to  the  King's  courts  at  West- 
mikistet,  k  seems  to  be  in  the  ^discretioQ  of  the  Jw^es, 
if  they  see  that  an  office  in  their  courts  ^comprehends 
too  much  for  one  man  to  execute,  to  join  another 
person  with  him.  In  such  a  case  it  must  however  be 
still  granted  as  one  office ;  for  ifit  is  dividedinto  two 
or  three  offices,  the  prescription  is  Sntteilrupted,  and  it 
is  not  a  gnmt  of  the  ancient  office. 

t8.  Ecclesiastical  offices,  though  of  the  judicial 
kind,  majr  be  granted  to  two  persons,  where  there 
has  been  a  usage  of  granting  them  in  that  manner. 

2*.  The  biflhcp  of  liandaff  granted  the  office  of  jonet^. 
or  commissary  of  his  diocese  to  two  per-  ^®Tj^  ^^^ 
to  hold  the  same  cofffunctim  et  iiwisim,  to  them  4  Mod.  16. 
aod  the  survfiror  of  them.     It  was  agreed  by  the  iShair.S89. 
oounsdl  on^bolh  sidfes,  that  this.  o£ice  had  been 
anciently  and  usually  granted  in  this  manner.-    Qa 
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ft  i^ase  stated  out  of  Chancery,  and  referred  to  tha 
Court  of  King's  Bench,  the  question  was,  whether^ 
this  was  such  a  judicial  ofiSce  aa  could  be  granted  to 
two  persons.  Resolved,  that  it  was  a  good  grant, 
because  of  the  long  and  constant  usage.  And  it  was: 
said,  that  the  offices  of  most  of  the  bishoprics.  - 
in  England  were,  and  had  been  constantly  so 
granted. 

1  Salk,  465.       25.  Salkeld  reports,  that  in  this  case  the  Court  said,. 

if  an  office  be  granted  to  two,  and  one  dies,  the  office 
does  not  survive,  but  determines.  As  if  there  are 
two  sheriffi,  and  one  of  them  dies,  the  other  cannot 
act :  otherwise,  if  granted  to  two  and  the  survivor  of 
them. 
What  £itate      26.  With  respect  to  the  estate  or  interest  which 

"*5m^  *"  °^*y  ^  ^^  ^  *^  office,  several  of  the  great  officea 

of  state  were,  and  still  continue  to  be,  hereditary. 

Dyer,  28S.    Thus,  the  office  of  Earl  Marshal  was  held  by  the 

Earl  of  Pembroke  in  fee  simple :  the  office  of  Great 
Qhamberiain  was  held  by  the  Earls  of  Oxford  in  fee 
•imple ;  .fiom  whom  it  descended  to  the  Dukes  of 
Ancaster  in  the  same  manner ;  and  upon  the  death 
of  Robert  Duke  of  Ancaster  in  1779f  it  descended 
to  his  two  sisters  and  coheirs. 

27.  Although  the  offices  mentioned  in  the  last 
section  are  called  offices  ib  fee,  3^t  the  estate  in 
them  is  not,  strictly  speaking,  an  estate  in  fee  simple ; 
for  it  is  only  inheritable  by  the  lineal  descend^ts  ci 
the  first  grantee  of  the  oSUce ;  not  by  any  collaterals. 

2  ImuSffl^       ^*  '^^  offices  of  sherifi;  gaoler,  park-keepa  or 
9Rqp.48^.  forester,  steward  or  bailiff  of  a  manor,  have  also 

been  granted  in  fee  simple*    And  it  is.  held,  that 

where  an  office  may  be  granted  in  fee,  it  maybe 

granted  for  life ;  or  to  on«  for  life^  reipainder  ^ 

#nother  for  life, 
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Sgi  With  respect  to  judicial  offices,  they  cannot,  in 
funeral,  be  granted  for  a  greater  estate  than  for  life ; 
because  they  are  only  exerciseable  by  persons  of  skill 
and  capacity. 

SO.  If  an  office  be  j^nted  to  a  person,  quamdiu  i  inat.  42  a. ' 
96  bene  gesserit,  the  ^grantee  has  an  estate  for  life,  g^***  ^^' 
For  as  nothing  but  misconduct  can  determine  his  Harcoun  v. 
interest,  no  one  can  prefix  a  shorter  time  than  his  491' 
life,  since  it  must  be  by  his  own  act,  which  the  law 
will  not  presume,  that  his  estate  can  determine.    If  Jd. 
the  words  be,  quamdiu  se  bene  gesserit  tantum^  the  estate 
wiO  not  be  abridged  by  the  addition  of  the  word  tantum. 

Si.  The  Judges  of  the  several  courts  at  Westmin- 
ster formerly  held  their  offices  durante  bene  placito. 
By  the  statute  IS  Will.  III.  c  2.  it  was  enacted,  that 
their  commissions  should  be  quamdiu  se  bene  gesserint; 
but  that  it  should  be  lawful  to  remove  them  on  an 
address  of  both  Houi^  of  IVurliament.  Now,  by  the 
Stat.  1  Geo^  III.  c.  2S.  the  Judges  are  continued  in 
their  offices  during  their  good  behaviour,  notwith- 
standing any  demise  of  the  Crown ;  but  may  be  re- 
moved on  an  address  of  both  Houses  of  Parliament. 

32.  Offices  which  do  not  concern  the  administra^ 
tion  of  justice,  and  only  require  common  skill  and 
diligence,  may  be  granted  for  years ;  because  they 
may  be  executed  by  deputy,  without  any  inconve- 
nience to  the  public 

S3,  The  office  of  Register  of  Policies  of  Insurance  Vale  r. 
in  London,  was  granted  by  the  King  for  years ;  and  HardTssi 
adjudged  to  be  a  good  grant,  because  it  did  not  ^ 

concern  the  administration  of  justice^  but  only  re*  ^<^^^* 
required  the  skill  of  writing  after  a  copy.  {j  J^)  4^^, 

Si.  Offices  of  jiiis  kind  may  be  granted  to  one  Bellamy  v., 
person   in   trust  for  another  ^   and  the  Court   of  ^l®""^"?^* 
Chancery  will  compel  the  execution  of  such  a  trust. 


H8 
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'  S5.  Na  office  of  trust,  requiring  skill  and  capac^ 
ID  the  execution  of  it,  ckn  however  be  granted  for 
yests.  •  ^ 

36.  King  James  I.  granted  the  office  .of  Marshal 
of  the  Ufarshakea  for  31  yeart.  It  was  held  by  t2ie 
Lord  Chsmcellor  and  four  of  the  Judges,  that  the 
grant  was  void ;  because  this  was  an  office  of  great 
trust,  annexed  to  the  person,  and  concerned  the 
administration  of  justice :  that  tliis  trust  bdng  indi- 
vidual  and  personal,  should  not  be  extended  to  exe* 
outers  or  administrators ;  for  the  law  wjll  not  repose 
confidence,  in  matters  concerning  the  administration 
dP  justice,  in  persons  unknown. 

37.  It  was  determined  in  a  subsequent  oase,  diat 
the  office  of  Marshal  of  the  King's  Bench  might  t>e 
granted  to  a  person  for  years,  detenninable  on  die 
death  of  such  person ;  for  in  that  case  the  iMce 
could  not  go  to  executors  or  adimmstrators. 

36.  Lord  Hale  is  said  to  have  been  of  opinion  that 
an  office  of  tiust  might  be  granted  for  years;  for 
diat  tiie  true  reason  of  the  deteruiiaation  in  HeymXI^^ 
case  was,  that  the  custom  had  4ieen  to  grant  it  in 
fee.  Lord  Chancellor  Findi  is  reported  to  have  said 
that  an  office  may  be  granted  for  years :  for  the  same 
inconveniences  attend  an  ofltce  iii  foe ;  and  a  pei^^^i 
unknown  and  unfit,  as  an  kSmt  or  feme  coveity  mvy 
happen  to  have  the  same,  under  «n  estate  of  inhenU 
tance. 

39.  Offices  may  also  be  granted  at  will.  In  Rey- 
ncSi's  case,  the  Judges  said  that  the  office  of  Mprslial 
of  the  Marshalsea  had  always  been  granted  for  *Kfe,* 
or  at  will.  And  there  &  a  preeedefit  in  Dyer  of  nf 
grailt  by  the  King  of  the  <xffice  of  Chirografiiier  oi' 
the  Conunoti  Pleas,  to  hold  as  long  as  it  ffcould  ptease* 
his  Majiesfy. 
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40.  If  the  King  grants  an  office  to  hold  at  wiU,  and  l  Iwt.  42  a. 
Snnts  a  rent  to  the  officer  for  life,  for  the  exercise 
of  the  office ;  this  is  not  an  absolute  estate  for  life, 
because  the  rent  being  granted  on  account  of  the 
office,  and  for  discharging  the  duties  of  it,  whenever 
the  grantee's  interest  in  the  office  ceases,  the  rent  is 


41.  Ministerial  oflkes,  and  also  offices  which  are  WhatOfficc^. 
exercisable  by  deputy,  may  be  granted  in  reversion,  ^n^ted  in 
or  rather  infiauro^\  to  take  effect  in  possession  upon  ^*^![^°' 
the  death  of  the  persen  then  holding  the  office.  Wood, 

42.  The  King  granted  an  office  to  a  person  durante  2  Show.  R, 

^^^  ill* 

iene  placitoi  afterwards  granted  the  same  office  to  Rexv.Kemp» 

another  person  for  life  ;  to  commence  from  the  death,  g^^  ^^^^ ' 

surrender,  or  fovfeitare  of  the  first  grantee.     It  was 

objected  that  the  second  grant  was  void,  for  the  first 

estate  being  at  will,   could  not  be   surrendered  or 

forfeited ;  and  that  an  estate  of  freehold  could  not 

depend  on  an  estate  at  will. 

The  Court  said,  1«  That  an  estate  at  will  in  lands 

w 

would  not  be  surrendered,  because  it  was  determinable 
;at  the  will  of  either  party :  but  an  office  was  not 
properly  at  the  will  of  both  parties,  but  at  the  will  of 
the  King  only :  for  tiie  grantee  could  not  determine 
his  will  but  by  surrender.  2.  It  might  be  said  to 
be  forfeitable  in  some  measure,  and  the  King's  tenants 
at  will  maybe  said  to  forfeit;  for,  in  the  case  of 
forfeiture,' the  King  would  be  informed  by  inquisition^ 
before  he  determined  his  will ;  then  upon  tlie  return 
^  the  inquisition,  the  office  would  be  forfeited. 
3.  A  freehold  estate  in  lands  could  not  be  granted 
to  ^commence  jh^tero,  or  depend  on  an  estate  at 
will ;  but  a  new  offik:e  might  be  created,  to  commence 
mjktwro ;  for  it  was  the  creature  of  him  who  made  it, 
and  was  no  otherwise  in  being  than  it  was  in  grant ; 
VoieUI.  K 


ISO  Title  XXV.   Offices.  ^  43— «7* 

the  King  did  not  grant  a  reversion  but  in  reversion  ; 
and  that  not  in  respect  of  a  particular  estate,  but 
because  he  was  pleased  to  grant  injuturo. 

43.  An  ecclesiastical  office  of  the  judicial  kind 
may  be  granted  in  reversion,  where  there  is  a  custom 
and  usage  to  support  such  a  grant. 
Young  V.  44.  The    office  of  Register   of    the  Bishop   of 

CraCar.       Rochester  was  granted  to  a  person,  to  hold  from 
279.  the  death  or  surrender  of  him  who  then  held  it  for 

153.   '  ^^^*  to  be  exercised  by  tlie  grantee  or  his  sufficient 

deputy.     Resolved,  that  the  grant  was  good ;    for 
although  there  was  no  reversion  of  an  office,  unless 
it  was  an  office  of  inheritance,  yet  it  might  well  be 
granted  in  reversion,  habendum  after  the  death  of  the 
then  present  officer;   it  being  no  more  than  a  pro- 
Walker  V.       ^fision  of  a  person  to  supjJy  it,  when  it  became  void : 
Cro.  Car.       and  where  such  provision  liad  been  usually  made,  the 
Tin    3  b      ^^stom  and  usage  gave  it  a  sanction. 

45.  But  where  there  is  no   custom  or  usage  to 
warrant  it,  a  judicial  office  cannot  be  granted  in 

reversion. 
Curie's  Case,       46.  King  James  I.  granted  the  office  of  Auditor  of 
11  Rep.  2.     ^^  Court  of  Wards  to  two  persons,  to  hold  imme- 

diately  from  the  death  of  the  two  persons  who  then 

held  the  c^ce.     Resolved,  that  this  grant  was  void, 

because  it  was  of  a  judicial  office  ;   and  as  none  can 

^ve  any  judgement  of  things  which  may  happen  in 

JiiturOf  so  none  can  be  a  judge  injuturo ;  and  the  rule 

was,  that  qfficia  Judicialia  non  concedinUur  antegHam 

vacent.    For  he,  who  at  the  time  of  liie  grant  in 

reversion  may  be  able  and  sufficient  to  supply  the 

Savage*s        office  of  judicature,  before  the  office  falls,  may  become 

Dyw,  259.     unable  and  insufficient  to  perform  it. 

VThat  Offices      47.  All  those  offices  which  are  of  a  real  nature^ 

™*y  ^®  ^^    and  grantable  in  fee  simple,  may  be  entailed  withia 
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the  statate  3e  Dom$^  because  they  are  demandable  Tit.  2.  c.  i. 
in  a  prmnpe  ut  tenemental    Lord  Coke  days,  the  oflSce  ^  ^^'  |^^- 
af  manhal  of  £iMlai)d»  aow  called  Earl  Marshal,  1  Rou!  Ab. 
was  entaited,  as  also  the  office  of  one  of  the  chamber- 
lains of  the  Exchequer.    So  the  offices  of  steward^ 
MceiFer,  or  baiUff  <^  a  maaor,  or  that  of  a  forester, 
may  be  entailed,  because  they  are  exercisable  within 
Jands. 

4d.  Where  ati  office  is  unalienable,  tjlotigh  it  may 
lie  granted  in  tail  by  the  Crown,  as  in  the  case  of  the 
office  x^  Earl  Marshal,  yet  it  cannot  be  entailed  by 
the  peiBon  possessed  of  it.  Tliis  point  was  fully 
discussed  in  the  following  case. 

49.  John  De  Vere  Earl  of  Oxford,  being  seised  Collins's 
in  fee  simple  ii£  the  office  of  Great  Chamberlain  of  JSJ^eS.' 
En^and,  in  4  £li2.^  by  deed,  covenanted  with  tiie 
Duke  of  Norfolk  and  others,  that  he,  his  hdrs  and 
BSsigns,  would  firdm  thenceforth  stand  seised  thereof, 
to  the  use  of  himself  for  life,  remainder  to  Lord  Bul- 
beck,  his  son,  and  the  heirs  male  of  his  body.  Robert 
Earl  of  Oxford  claimed  the  office  under  this  entail,  as 
heir  male  of  the  body  of  LcH'd  Bulbeck,  and  Lord 
WiUougfaby  claimed  the  same  as  heir  general. 

Lord  Chief  Justice  Crew  delivered  his  opinion  that 
the  office  was  entailable  within  the  statute  De  Donisj 
but  a  majority  of  the  other  Judges,  amongst  whom 
was  Mr.  Justice  Dodridge,  (a  part  of  whose  argument  Claims  to 
may  be  seen  in  ColHns,)  gave  their  opinion,  that  this  ®**'®^*^* 
h^  office  was  inherent  in  the  blood  of  the  first 
gfMttee,  incapable  of  alienation,  and  tl^refore  could 
not  be  entailed  by  any  person  seised  of  it. 

In  consequence  of  this  opinion,  the  Lords  certified 
im  faroixr  of  Lord  WiKoughby  as  heir  general,  and  he 
was  allowed  to  exercise  the  c^ce. 

K2 
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When  sub-         90.  Curtesy  is  incident  to  offices  of  inheritance^ 

£y  Sd^"''  ^^  ^^^  C^^^  ^^  ^i*^^  *^  ^^c^^d,  from  which  if 
Bowrer.  appears  that  John  Duke  of  Lancaster  was  allowed  to 

1  Insu29a.  exercise  the  office  of  seneschal  of  England,  at  the 

coronation  of  Bichtod  IL,  as  tenant  by  the  curtesy. 
Collins'g  51 .  .At  the  saine  coronation,  John  Dymock  claimed 

the  office  of  kmg's  champion,  as  tenant  by  the  curtesy, 
and  was  admitted  to  exercise  it  accordingly. 
1  Inst.  32  a.       52.  A  woman  may  be  endowed  of  an  office  of  inhe- 

ritance,-»a»  of  the  office  of  Marshal*  of  the  Marshalsea, 
^o  have  the  third  part  of  the  profits.  But  in  sudi  a 
cstse,  she  must  contribute  a  third  part  of  the  ^charges. 
As  also  of  the  third  part  of  the  profits  of  the  office  of 
keeping  the  gaQl  of  the  abbey  of  Westminster. 
Softfc  Offices  QS.  Where  an  office  is  granted  to  a.personand  his 
ass'^ned.       heirs,  or  to  a  person  and  his  assigns,  for  his  life,  it 

may  in  some  cases  be  assigned.  For  Jenkins  states 
Cent.  3.  it  to  have  been  held  by  all  the  Judges  in  the  Ex- 
plowd.378.  chesquer  Chamber,  iJiat  when  the  <^ce  of  Chsonber- 
9  Rep.  48  6.   lain  of  the  Exchequer  was  granted  to  A.  and  his 

assigns,  A.  might  assign  it,  but  could  not  make  a 
deputy,  without  special  words  to  enable'him.    ^ 

54.  Th^e  is,  however,  great  obscurity  in  the  books 

respecting  the  assignment  of  (^ces.    In  a  case  re- 

Bennisv.      -pcNTted  by  Hardress,  the  question  was,  whetiier  the 

?f  ^io.1      office  of  Teller  of  the  Exchequer,  which  had  been 

Hard.  424.  i  .  ,   ,  .  • 

granted  to  a  man,  habendum  to  him  and  his  assigns, 
during  his  life,  could  be  assigned.  Segeant  Glynn 
contended  that  the  <^ce  was  assignable,  by  reason 
of  the  word  assigns  in  the  patent ;' but  else,  it  would 
not  have  been  assignable,  being  an  office  of  trust, 
which  concerned  the  King  in  his  revenue.  That 
some  x)ffices  were  in.  their  nature  assignable,  without 
the  word  assigns,  and  some  not ;  as  a  parkership  was 
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an  oftce  assignable  in  its  nature,  bdng  an  office  of' 
profit.  Others  were  not,  .viz;  offices  of'  public  trust,- 
as  the  office  in  question.  So  offices  granted  to  men 
and'thwr  assigns  were  assignaUe ;  and  there  was  no 
inconvenience  in  such  a  case ;  for  if  assigned  to  an 
unfit  person,  the  Court  would  refuse  to  admit  him. 
Sir  Heneage  finch  argued  on  the  other  side,  1.  That 
the  office  was  not  assignable,  without  the  word 
ass^s ;  because  it  was  an  office  of  great  and  public 
trust.  2.  That  the'habendum  did  not  sitJtr  the  things 
it  being  in  the  King's  ease ;  for  it  would  be  incon- 
venient that  the  King  should  have  an  officer*  in  such 

* 

a  place  put  upon  him  against  his  will,  and  habendum 
to  liim  and  his  assigns  was  no  other  than  if  it  had* 
been  to  him  and  his  heirs^  which  weuld  have  been 
void.  In  Hatton's  case,  the  office  of  a  garbler  granted 
to  one  with  power  to  make  a  deputy,  did  not  extend 
to  an  assignee,  because  it  was  an  office  of  trust.  There 
was  no  precedent  of  an  assignment  of  such  an  office. 
No  judgement,  was  given  in  this  case,  the  King- 
having  stopped  the  proceedings  by  a  writ  de  regei 
incoTisullo. 

55.  £n  a  modem  case  it  was  held,  that  the  office-  Drummond 
of  Register  of  the  Court  of  Chancery  was  assign-  rv^'^]^** 
able. 

56.  It  is  laid  down  by  Lord  Coke,  that  "if  an  Whomaj 
of&?e, -either  in  the  grant  of  theKiilg,  or  of  a  subject,  {"{Jjf  3^^* 
which  concerns  the    administration^  proceeding  or  Jenk.  121. 
execution  of  justice,  or  the  King's  revenue,  or  the 
commonwealth,  or  the  interest,  benefit,  or  safety  of 

the  subject,  or  the  like,  be  granted  to  a  man  that  is  in- 
expert, and  hath  no  skill  and  science  to  exercise  or  exe- 
cute the  same,  the  grant  is  merely  void,  and*  the  party* 
disabled  by  law^  and  incapable  to  take  the  same,  pro 
cammodo  regis  et  popuU  ;  for  only  men  of  skill,  knowi^ 
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ledge,  and  ability  to  exercise  the  same,  are  Gapat>l&  cT 
the  same,  to  serve  the  King  and  his  people/* 

Vintner's  ^y.  King  Edward  IV.,  by  letters  patent,  ai^ppinted 

Bro.  Ab.  Tit.  Thomas  Vintner  to  be  Clerk  of  the  Crown.    The 

D^^'i50^^  Judges  of  the  Ccwrt  of  King's  Brach»  with  the  assent 

of  tiie  Judges  of  the  Court  of  Common  Flea»,  refused 
him ;  because  he  was-  not  exerc^d  in  hi»  office  nor 
in  any  other  in  the  Courts  as  he  ought  by  a  lon^ 
time,  and  so  declared  to  the  King.  Upon  which  the 
King,  by  the  advice  of  the  Justices,  a|^ointed  one^ 
Jc^  West  clerk  there,  who  was  expert,  and  sent  to» 
the  said  Justices  hi&  letters  under  hi&  s^et,  wfaieh^ 
after,  were  enroUad  in  the  same  Court,  that  they 
rejected  Vintner,  and  admitted  West.. 

Sutton's  ^8.  A  clergyman  was  made  chanceUor  to  a  bishop,. 

Cro.  Car.  65.  ^^  confirmed  by  the  dean  and  chapter ;   but  be- 
cause he  was  not  learned  in  the  canon  and  civil  law, 
he  WB&  removed  by  the  ecclesiastical  conunisuoners  r> 
thoii^h  it  was  insisted  that  he  had  a  freehold,  an4 
therefore  had  prayed  a  prohilMtion)  yet  it  was  denied. 

Jenk.  121.         59*  A  grant  of  an  (^OSce  requirii^  skill,  to  an  infant,. 

to  be  exercised  in  prtesentij  is  void..  But  if  it  is  to  be 
exercised  in  Jutwro^  and  that  he  i»  of  full  age  and 
expert  when  the  office  is  to  be  exercised,  the  grant  is- 
good. 

Young  T.  60.  Where,  in  the  grant  of  an  office,  it  is  expressly 

^^^'«  44      ®^^*  '^^^   ^*  ^^  ^^  exercisable  by  deput}^,  the 

grantee  need  not  have  such  skill  and  knowledge  a& 
is  necessary  to  the  execution  of  the  office. 

61.  Offices  merely  ministerial,,  which  do  not  re- 
quire particular  skill  and  knowledge,  and  exercisable 
by  deputy,  may  be  granted  to  any  person,,  and  evea 

Lady  Rus-     to  women.    Thus,  a  woman  may  have  the  office  of 

sell's  Cfliffi  ■ 

Cro.  Ja.  17.    the  custody  of  a  castle*.    And  Lord  Coke  mentionfr 
4  Inst.  311.    an  instance  of  a.  woman's  having  the  <^ce  of  fo* 


Title  XXV.    Offices.    §  61— 6ff.  135 

restet  in  fee  simple ;  but  he  observes,  that  she  could  not 
execute  the  office  herself,  but  was  obliged  to  appoint 
a  deputy,  during  the  eyre,  who  should  be  sworn. 

62.  The  efiice  of  High  Constable  was  held  by  the  Collinss 
daughter  of  Humphrey  De  Bohun  Earl  of  Hereford  ^^"'^  *^^^ 
and  Essex.    The  office  of  Steward  of  England  was 

held  by  Blanch,  daughter  of  Henry  Earl,  of  Lan- 
caster, in  whose  right  John  of  Gaunt  enjoyed  the 
same.  The  office  of  Earl  Marshal  was  held  by  a 
female,  through  whom  it  passed  to  the  house  of  Nor- 
folk. And  the  office  of  Great  Chamberlain  of  England 
is  at  this  moment  held  by  the  two  sisters  and  co-heirs  iofra,  (  70. 
of  Robert  late  Duke  of  Ancaster. 

63.  Offices  which  concern  the  administration  of  How  to  be 
justice^  such  as  those  of  Judges  of  the  King'a  Courts  ^^^^^^^^  * 
at  Westminster,  &c.  must  be  exercised  in  person,  not 

by  deputy.     There  is,  however,  one  exception  to  this  • 
rule;  for  aheriffi^  though  their  office  concerns  the 
administration  oi  justice,  may,  notwithstanding,  ap- 
point deputies,  by  the  name  of  undersherifis. 

64.  There  are  some  offices  of  the  judicial  kind,  in- 
the  creation  or  grant  of  which  is  contained  a  power 

of  appointing  a  deputy.    Thus  the  Chief  Justices  in  4  inst.  291. 
Eyre  may  aj^oint  deputies,  by  the  express  words  of 
their  patents,  to  exercise  the  office  for  them. 

65.  A  ministerial  office,  which  is  to  be  exercised 
by  the  grantee  in  person,  cannot  be  done  by  deputy. 

Tbas  it  is  said  in  Dyer,  that  the  office  of  Carver,  75,  p],  ]o. 
being  an.  office  of  trusty  cannot  be  exercised  by  der 
puty.    But  ministerial  offices,  which  are  not  of  trust,  Shrewsbury's 
and  do  not  rehire  any  particular  skill,  may  in  gene-  .^^^ 
ral  be  exercised  by  deputy.    And  all  offices  which       ^^* 
may  be  assigned,  may  be  exercised  by  deputy. 

60.  Lord  Coke  says,  there  is  a  great  difierence  ijem,  48  a^ 
betweea  a  deputy  and  an  assignee  of  an  office.    For 
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an  assignee  is  a  person  who  ha&  an  estate  or  intei^rt 
in  the  office  itself,  and  does  all  in  his  own  name»  for 
whom  his  grantor  shall  not  answer,  unless  it  be  in 
special  cases.  Whereas  a  deputy  has  no  estate  or 
interest  in  the  office,  but  is  the  officer's  shadow :  he 
does  all  things  in  the  name  of  the  officer,  and  nothing 
in  his  own  name ;  and  for  whom  his  grantor  shali 
answer. 

67*  A  deputy  cannot  in  general  make  a  deputy  ;- 

for '  a  deputy  being  only  authorized  himself,  cannot 

Parker  delegate  his  authority  to  another.    But  it  has  been^ 

T'J^^^n         held,  that  a  steward  of  a  manor,  who  is  authorized  to 

1  Ld.  Raym.  ^  ' 

658.  exercise  the  office  by  himself,  or  his  sufficient  de-^ 

puty,  may  enable  another  person  to  take  a  surrender 
of  a  copyhold  out  of  coiirt.. 
1  Inst.  1075.  68.  Offices  of  inheritance  may  be  exercised  by- 
deputy,  in  case  the  persons  entitled  for  the  time 
being  are  incapable  of  exercising  them  in  person  ;  as. 
where  such  offices  descend  to  infants  or  women,  or 
to  a  person  under  the  rank  of  a  knight :  thus  the. 
Kalw.  I7ia«  offices  of  earl  marshal  and  high  constable  may  be 

exercised  by  deputy. 
Buddng-  69*  Humphrey  de  Bohun,  Earl  of  Hereford,  held 

D^' §5^6.  *^®  manors  of  Harlefield,  &c.  of  the  King,  by  the 
1  Inst.  165  a.  service  of  being  Constable  of  England ;  and  had  issue 

two  daughters.  Upon  a  question  how  the  daughters, 
before  marriage,  could  exercise  the  office ;  it  was: 
resolved  that  they  might  make  their  sufficient  deputy, 
to  do  it  for  them :  and  after  marriage  the  husband  of. 
the  eldest  might  do  it  alone.. 
2Bro.Parl.  70.  In  the  case  respecting  the  office  of  great 
^      '-       chamberlain  of  England,  which  was  heard  in  the. 

House  of  Lords  in  1782,  Lady  Willoughby  de  £r6^by . 
(the  wife  of  Mr.  Burrell,  since  created  Lord  Gwydyr), 
ante,  $  26.     who  was  the  eldest  of  the  two  sisters  and  coheirs  of 
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Bobert  Diike  of  Ancaster,  claimed  the  o£Sce.  It  was 
contended  on  her  part,  that  if  there  was  any  ground 
to  say  that  the  office  had  descended  to  both  the 
sisters,  still  the  right  to  exercise  the  office  belonged 
to  Mr.  Burrell,  as  the  husband  of  the  eldest,  it  being 
an  hereditary  office  in  gross,  held  in  grand  seijeanty ; 
and  in  the  case  of  coheirs,  when  the  eldest  happened 
to  be  a  feme  covert,  was  to  be  executed  by  her  hus- 
band. That  this  was  perfectly  agreeable  to,  and  war- 
ranted by,  the  usage  in  all  such  great  offices  as  had 
in  the  course  of  time  descended  to  heirs  general. 
The  office  of  steward  of  England  had  descended  in 
two  instances  to  the  eldest  daughter.  The  office  of 
constable  of  England  had  come  from  Humphrey  de 
Sohun,  by  his  marriage  with  the  eldest  daughter  of 
Milo  Fitzwalter.  The  office  of  earl  marshal  of 
England  came  to  Roger  Bigot,  Earl  of  Norfolk,  in 
right  of  his  mother  Maud,  who  was  the  eldest  daughter 
of  William  Marshall,  Earl  of  Pembroke. 

The  following  question  was  put  to  the  Judges : —  Lords  Journ. 
**  The  late  Duke  of  Ancaster  having  died  seised  of  ^^^•^^"  •*2* 
the  office  of  great  chamberlain  of  England,  leaving 
Lady  Willoughby  de  Eresby  and   Lady  Charlotte 
Bertie  his  sisters  and  coheiresses ;  does  the  said  office 
belong  to  the  eldest  alone,  or  to  both ;  or  in  either 
case  is  the  husband  of  the  eldest  entitled  to  execute 
the  said  office,  or  may  both  sisters  execute  it  by  de- ' 
puty ;  and  how  must  such  deputy  be  appointed  ?  Or 
does  it  devolve  upon  the  king  to  name  a  proper  per- 
son to  execute  the  office,  during  the  incapacity  of 
the  heir?" 

The  Judg^  delivered  their  unanimous  opinion,-— 
<<  That  the  office  belonged  to  both  sisters ;  that  the 
husband  of  the  eldest  was  not  of  right  entitled  to 
ejLecute   the  said  office.    That  both  sisters  ni^ht 
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execute  it  by  deputy,  to  be  appointed  by  them ;  such 
deputy  not  being  of  a  degree  inferior  to  a  knight,  and 
to  be  approved  of  by  His  Majesty.'* — The  Lords  cer- 
tified  accordingly ;  and  Mr.  Burrell,  being  created  a 
knight^  was  appointed  deputy. 

71.  With  respect  to  the  oaths  required  to  be  taken, 
and  the  ceremonies  to  be  performed,  as  qualifications 
for  holding  offices ;  it  is  enacted  by  the  stat*  13  Cha.  II. 
c.  1.  S  ^'^^9^  ^^^  ^^  person  shall  be  chosen  to  any  office 
of  magistracy^  place  of  trust,  or  other  employment, 
relating  to  the  government  of  any  dty,  corporation, 
borough,,  cinque  port^  or  other  port  town,  who  shall 
not  have  received  the  sacrament  according  to  the 
rites  of  the  church  of  England  within  one  year  next 
before  such  election ;  and  that  every  person  so  placed 
or  elected  stiBil  take  the  oaths  of  allegiance  and  su« 
premacy. 

72.  By  the  stat.,  25  Cha.  I  J.  c.  2.  commonly  called 
the  test  act,  it  is  enacted,^  that  every  person  who  shall 
bear  my  office  civil  or  military,  by  reason  of  any 
pitent  or  grant  from  Hia  Majesty,  must  take  the 
oathft  of  allegiance  and  a^upremacy  and  test ;  and  re^ 
ceive  the  sacrament  within  three  months :  in  case  of 
n^ect,  he  lEdiall  be  disabled  to  hold  the  said  offices, 
&c.  »id  forfeit  500/. 

An  act  is  passed  regularly  every  year  to  indemnify 
persons  heading  offices,  who  have  neglected  to  qualify 
themselves  according  to  the  provisions  of  this  statute. 

73.  By  the  stat.  5  Geo.  I.  c  6.,  it  is  enacted^  that 
aU  persdis  in  the  actual  possession  of  smy  office,  that 
are  required  by  the  test  act  to  take  the  sacrament, 
&€.,  shall  be  confiimed  in  their  respective  offices,  and 
none  of  their  acts  be  questioned,  notwithstanding 
Idieir  omtsMOn  to  take  the  sacrament  ;^  nor  shall  they 
be  removed,  or  otherwise  prosecuted,  £^r  or  by  reMon 
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of  Mck  omission,  unless  such  person  be^  so  removed^ 
or  such  prosecution  commenced,  within  six  months 
after  the  election. 

74.  The  intention  of  the  test  act  was  to  exclude 
persons  who  were  not  of  the  church  of  £ngland  from 
9tt  offices  which  concern  the  government ;  and  is  to 
be  considered  as  prohibitory  on  the  electors^  quo€id 
such  persons.  A  dissenter  being  therefore  indigible 
to  such  offices,  cannot  be  fined  for  refuslhig  to  accept 
oi  them. 

75.  The  corporation  of  the  city  of  London,  by  a  ^^Sj^** 
bye  law,  imposed  a  fine  of  600/.  upon  every  person  sBro. Pari, 
who,  being  elected,  should  refuse  to  serve  the  office  ^^^  130^ 
of  sheriff.    The  chamberlain  of  London  levied  debt 

Qii  a  person  named  Evans,  for  the  penalty  of  his  re- 
fi«9dl  to  serve  the  oflice  of  sheriff;  who  pleaded  the 
statute  13  Cha.  II.,  averring  that  he  was  a  protestant 
dissenter,  withm  the  toleration  act,  of  scrupuloua 
conscience,  and  therefore  had  not  received  the  sacra* 
ment.  The  plaintiff  replied  the  5  Geo.  I.  which  con-  vM,  k  73. 
firms  members  of  corporations  in  their  respective 
offices,  thoi^h  they  have  not  received  the  sacraments 
To  this  the  defendant  demurred,  and  judgement  was 
given  in  favour  of  the  city ;  but  reversed  by  a  speciti 
commission ;  and  the  reversal  affirmed  by  the  House 
of  Lords. 

76.  It  is  enacted  by  the  stat.  5  &  6  Edw.  VL  c.  16.  S«ut# 

*^  agaiDst  8€l- 

that  alt  persons  who  shall  sell  any  offices,  shall  lose  Ung  or  buy- 
and  forfeit  all  their  right,  interest,  and  estate  in  such  ^^^  ^^<^^' 
offices,  and  in  the  gift  and  nomination  thereof;  that 
all  persons  who  shall  purchase  iuth  offices,  riiall  be 
disabled  from  occupying  or  enjoying  the  same ;  and 
thiit  all  such  bargains  shall  be  void ;  with  a  proviso, 
that  HU  acts  of  persons  oHfending  against  this  statute. 
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done  before  they  are  removed  from  their  offices,  shalf 
'be  good  and  valid* 
SInst.  148,        77.  This  statute  extends  to  ecclesiastica],  as  well 

as  to  temporal  offices,  which  concern  the  administnu 
tion  and  execution  of  justice.  Thus  it  was  resolved, 
in  the  case  of  Doctor  Trevor,  chancellor  of  a  bishop 
in  Wales,  that  both  the  office  of  chancellor,  and  that 
of  register,  of  a  bishop,  were  within  the  statute ;  be* 
cause  they  concerned  the  administration  of  justice;^ 
Trevor's  Croke  in  his  report  of  that  case  says,  it  was  held  that 
Cro/ja»!269.  although  such  offices  concerned  matters .  principally 

pro  salute  ammarum^  yet  they  also  concerned  matters 
about  matrimony,  and  legitimacy,  which  touched  the 
inheritance  of  the  subjects. 
Woodward  78.  The  office  of  archdeacon's  register  is  withii^ 
3  Lev.*  289.  ^^  Statute }  and  though  the  persons  to  whom  the  sale- 
2  Vent.  187.  and  grant  was  made  die,  yet  the  archdeacon  selling 
571,  such  office,  is  disabled  by  this  statute  from  making* 

any  other  graiit  thereof;  and  the  king  shall  have  the 
nomination. 

79*  The  office  of  cofferer  of  the  king's  household- 
is  within  this  statute ;  so  that  if  a  person  purchases* 
this  office,  he  becomes  thereby  disabled  from  enjoy- 
ing it. 
Ingrani'8  80.  Sir  R.  Vernon  being  cofferer  of  the  king'^s^^ 

1  iMt.  234  a.  ^o^se,  sold  the  same,  for  a  certain  sum  of  money,  to 
Cro.  Ja.'386.  Sir  A.  Ingram,  and  agreed  to  surrender  it  to  the 

king,  to  the  intent  that  a  grant  might  be  made  of  it 
to  Sir  A.  Ingram.  The  surrender  was  accordingly 
made,  and  Sir  A.  I.  was  admitted.  It  was  resolved 
by  Lord  Chancellor  Egerton,  the  Chief  Justice,  and 
others,  to  whom  the  king  referred  the  same,  that  this 
sale  was  void  by  the  statute ;  that  Sir  Arthur  was  dis- 
abled to  hold  the  office;  and  that  the  king  could  not; 
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b^  a  non  obstante^  dispense  with  this  act,  so  as  to  ^ 
enable  Sir  Arthur  to  enjoy  the  office  at  any  time ; 
even  by  a  new  grant  upon  a  subsequent  vacancy. 

81.  It  was  resolved,  in  a  modem  case,  that  a  con-.  Hugnns  t. 
tract  with  the  warden  of  the  Fleet  prison,  who  held  ^villes,  2^1. 
only  for  life,  under  the  crown,  that  for  a  sum  of  money, 

he  should  surrender  the  office  to  the  king,  to  the  in- 
tent that  he  should  procure  from  the  king  a  grant  of 
the  office  to  the  purchaser,  was  void  by  the  statute 

5  &  6  £dw.  VL,  though  that  office  had  been,  and 
might  be  granted  to  a  subject  in  fee ;  and  that  a  bond 
given  to  secure  the  payment  of  such  consideration 
money,  could  not  be  enforced  in  a  court  of  law, 

82.  In  another  case  it  was  held,  that  a  bond  given  l^&yng  v. 
by  any  of  the  officers  mentioned  in  the  statute  5  &  willes,  571. 

6  £dw.  VI.,  for  securing  all  the  profits  of  an  office 

to  the  person  appointing,  was  void  by  that  statute.  ^^  ^*  I-*^» 
^  was  a  bond  given  by  such  an  officer,  to  surrender  ' 

the  office  whenever  the  person  appointing  chose. 

83.  An  agreement  by  a  deputy,  to  pay  his  prin-  CuUiford  r. 
cipal  half  the  profits  of  the  <^ce,  is  not  within  the  ssalk.  466.' 
statute,  because  it  is  not  to  pay  him  a  sum  in  gross,  ^®,^®|P^j . 
but  only  a  part  of  the  profits ;  which  must  be  sued  for  I'sro.  Pari. ' 
in  the  principal's  name,  for  they  all  belong  to  him ;  ^**  ^^' 
though  a  share  is  to  be  allowed  out  of  them  to  the 

deputy  for  his  trouble.     But  where  an  auditor  of 
Wales  appointed  a  deputy ;  and  it  was  agreed  between  Pwom  ▼• 
them  that  the  deputy  should  receive  all  the  fees,  &c.  ]  h.  B^k. 
and  pay  the  principal  a  certain  sum  of  200/.  per  ^^^* 
ofmunif  this  was  held  void. 

84.  By  the  fourth  section  of  this  statute  it  is  pro-  -^    ^^ 
vided,  that  it  shall  not  extend  to  any  offices  whereof  are  oot 
any  person  shall  be  seised  of  any  estate  of  inheri-  ^^i^*^® 
tance,  nor  to  any  office  of  parkership,  or  of  the  .Willes  R.    ' 
keeping  of  any  park,  house,  manor,  garden,  chase,  or 
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IbMsC.  Bj  the  seventh  sectioii  it  ia  provided,  that 
the  act  shall  not  be  prejudicial  to  the  Chief  Justioes 
of  the  King's  Bench  and  Common  Pleas,  or  to*any  of 
tke  Justices  of  assise,  toitching  or  concerning  any 
offices  to  be  given  or  granted  by  them. 

85.  The  offices  of  the  sixty  clerks  in  Chancery  are 
not  within  this  statute,  nor  the  office  of  bailiff  of  a 

4jodboh's      hundred;  for  it  is  not  an  office  of  trusti  nor  does 
4  lIbo    33    **  concern  the  administration  c£  justice. 

86.  This  statute  does  not  extend  to  commissions  in 
Pirec.  in  Cha.  the  army.  And  it  was  formerly  held,  that  the  office  of 
Symonds  v.  puTser  of  a  ship  of  war  was  not  within  it.  But  Lord 
^v*^°'  Mansfield  has  said,  that  if  the  Lords  of  the  Admiralty 
5Barr.2698.  were  to  take  money  for  their  warrant  to  appoint  a 
IH. Black,  person  to  be  a  purser,  it  would  be  criminal  in  the 
Vide  Stat.      oomipter  and  corrupted. 

i^Sr^'  ™'       *7.  By  the  statute  49  Geo.  III.  c.  12.  it  is  enacted, 

that  all  the  provisions  of  the  stat  5  &  6  Edw.  VL 
shall  be  extended  to  Scotland  and  Ireland.  And  that 
when  the  interest  of  any  person  shall  be  forfisited 
under  that  act,  or  this  act,  the  right  of  such  appoint^- 
ment  shall  immediately  vest  in  and  belong  to  the 
Crown. 

„„  88.  As  the  provisions  of  the  statute  5  &  6  Edw.  VL 

V(rhere  ^ 

Equity  will     do  not  ext^d  to  all  the  cases  within  the  mischief 
iaurpose.      ^hich  it  was  intended  to  prevent,  courts  of  equity 

have  frequently  interposed ;  for  though  penal  laws 
Treac  of  Eq.  ^^  ^^^  ^  ^^  extended,  as  to  penalties  and  punish*- 
B.  1.  c.  4.      ments,  yet,  if  there  be  a  public  mischief,  and  a  court 

sees  private  contracts  made  to  elude  laws  enacted 
for  the  pubUc  good,  it  ought  to  inteipose. 
Morris  f .  ^9*  A  person  gave  a  sum  of  money  to  another  fivr 

^'CuUock,     procuring  him  a  commission  in  the  marines.    Lord 

Henley  decreed  the  bargain  void ;  and  said^->-*'  I  lay 
down  thb  ralei  that  if  ft  man  sdls  his  inte)(est>  to 
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procure  a  permanent  office  of  trust  or  service  under 
government,  it  is  a  contract  of  turpitude ;  it  is  acting 
against  the  constitution,  by  virhich  the  government 
ought  to  be  served  by  fit  and  able  persons,  recom- 
mended by  the  proper  officers  of  the  Crown,  for  their 
abilities,  and  with  purity." 

90*  Lord  Rochfort  beinir  Groom  of  the  Stole  to  HancingtoD 

^  v.DuChatel^ 

His  Majesty,  and  having  the  right  of  recommending  i  Bro.R.i24. 
pages  of  the  presence,  treated  with  the  plaintiff's 
testator,  to  recommend  him  upon  a  vacancy,  on  con- 
dition that  he  should  grant  two  annuities  to  particular 
persons.  An  action  being  brought  on  the  bonds 
securing  these  annuities  by  the  defendant's  testator, 
for  the  arrears  of  the  annuity,  the  plaintiffs  filed 
their  bill  for  an  injunction.  Tlie  defendants  had 
demiured,  and  the  demurrer  had  been  over-ruled. 
Upon  a  motion  to  continue  the  injunction,  upon  the 
merits,  the  answer  being  put  in,  it  was  argued  on  the 
part  of  the  plaintifis,  that  the  bonds  were  pro  turpi 
causa :  tliat  Lord  Rochfort  having  a  confidence 
placed  in  him  by  the  King,  had  abused  that  confi* 
dence  by  selling  his  recommendation ;  and  that  upon 
the  public  policy  of  the  law,  such  an  agreement  ought 
not  to  stand.  On  the  other  hand  it  was  argued,  that 
it  was  allowed  this  was  not  an  office  within  tlie  statute 
of  £dw.  VL  :  that  it  was  merely  an  office  respect- 
ing the  King's  private,  not  his  public  character ; 
and  if  it  was  iur]^  contractus^  that  mi^t  have  been 
pleaded  at  law. 

Lord  Thurlow  expressed  his  doubts  whether  it 
might  not  have  been  brought  upon  the  record  at 
law,  by  a  plea,  and  made  a  defence  there  to  the 
action:  but  thought  that  not  a  sufficient  reason  to 
prevent  his'  interposition ;  the  courts  of  law  never 
having  determined  that  it  could  be-  so  brought  there 
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as  a  defence :  admitting  that  it  was  not  within  tli# 
statute  of  Edw.  YL,  but  treating  it  as  a  matter  of 
public  policy,  and  similar  to  marriage  brocage  bonds  ; 
where,  though  the.  parties  are  private  persons,  the 
HartwelW.  practice,  is  publicly  detrimental.  He  ordered  the 
4Ve8. 811.    injunction  to  be  continued  till  the  hearing;   after^ 

wfurds,  upon  the  hearing,  he  ordered  it  to  be  per- 
petual. 
How  Offices        91*  Offices  may  be  lost  by  forfeiture ;  by  accept* 
may  be  lost.    ^^^  ^£  another  office  incompatible  with  that  which 

the  persons  holds ;  and  by  the  destruction  of  the 
principal  office ;  or  the  determination  of  the  thing  to 
which  the  office  was  annexed. 
ByForfmtttre.      92*  It  is  a  general  rule,  that  if  a  person  does  any 

act  which  is  contrary  to  the  nature  and  duty  of  his 
office ;  or  refuses  to  perform  the  services  annexed  to 
it, .  the  office  is  forfeited ;  for  in  the  grant  of  every 
ofl^ce,  there. is  a  condition  implied,  that  the  grantee 
shall  execute  it  faithfully  and  diligently. 
9  Rep.  50  a.       9S.  It  wats  said  in  Lord  Shrewsbury's  case,  that 

«  there  are  three  causes  of  forfeiture  or  feisure  of 
ofl^ces ;  for  matter  of  fact ;  as  for  abusing,  not  using, 
or  refusing.  Abusing  or  misusing ;  as  if  the  marshal 
or .  other  gaoler  suffer  voluntary  escapes,  it  is  a  for- 
feiture of  their  offices  :  so  if  a  forester  or  park-keeper 
fell  and  cut  down  wood,  unless  for  necessary  brush,  it 
is  a  forfeiture  of  their  offices ;  for  destruction  of  vert 
is  destruction  of  venison.  As  to  non-user,  there  is  a 
difierence:  when  the  office  concerns. the  administra* 
tion  of  justice,  or  the  commonwealth,  and  the  officer 
es  qfficiOf  or  of  necessity,  ought  to  attend  without 
any  demand  or  request  i  there  the  non-user  or  noor 
attendance  in  court  is  a  forfeiture.  As  the  office  of 
chamberlain  im  the  Exchequer,  prothonotary,  &c^n 
the  Common  Pleas,  &c. ; .  for  the  attendance  of  these 
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and  the  like  officers  is  of  necessity,  for  the  adminis- 
tration  of  justice.     So  the  attendance  of  the  Clerk  of 
the  Market  is  of  necessity  for  the  common  wealth  : 
so  of  holding  the  sheriflF*s  tourn.     But  when  the 
officer  ought  not  to  attend  or  exercise  his  office,  but 
on  demand  or  request  to  be  made  by  iiim  to  whom 
he  is  officer ;  there,  non-user  or  non-attendance  is  no 
cause  of  forfeiture,  Mdthout  demand  or  request  made. 
But  when  the  office    concerns   any  man's  private 
property,  and  the  officer  ought,  ej*  qfftdOy  to  attend 
his  office  without  request ;   there  the  non-user  or 
non-attendance  is  no  cause  of  forfeiture,  unless  the 
non-user  or  non-attendance  is  cause  of  prejudice  or 
damage  to  him  whose  officer  he  is,  in  something 
which  concerns  his  charge.     As  if  a  parker,  or  custos 
parci,  does  not  attend  one  or  two  days,  and  within 
these  days  no  prejudice  or  damage  happens,  it  is  no 
forfeiture :  but  if,  by  reason  of  his  absence,  persons 
unknown  kill  any  deer,  it  is  a  forfeiture  of  his  office. 
As  to  refusal,  it  is  to  be  known,  that  in  all  cases 
when  an  officer  is  bound,  upon  request,  to  exercise 
his  office,   if  he  do  it  upon  request,   it  is  a  for- 
feiture.    As  if  the  steward  of  a  manor  is  requested 
by  the  lord  to  hold  a  court,  which  he  does  not,  it  is  a 
forfeiture." 

94.  A  filazer  of  the  Court  of  Common  Pleas  was  Vaux  v. 
absent  from  his  office  during  two  years ;  and  farmed  if'^'^'^ri^  r 
it  from  year  to  year,  without  leave  of  the  Court,  for 

which  he  was  discharged ;  and  no  record  of  the 
^scharge  was  entered  on  the  rolL  Upon  his  bringing 
an  assise,  this  was  held  a  good  discharge. 

95.  If  a  tenant  in  tail  of  an  office  commits  a  for-  7  Rep.  34  b, 
feiture,  it  shall  bind  the  issue  by  force  of  the  condi- 
tion tadte,  annexed  by  law  to  such  estate.    But  if 

Vol.  III.  L 


146  Title  XXV.    Qgifcs.    §95^-100. 

an  ottcer  for  life  commits  a  forfeiture,  ^is  shall  not 

aflfect  th.e  person  entitled  to  tl\e  inheritance, 

Bro.  Ab.  Tit-      96.^ J[f  the  deputy  of  an  office  in  fee  does  any  act 

^^  ^'P^*  •  bjr  which  the  office  is  forfeited,  the  inheritance  of  the 

2Ler.  71.      office  is  thereby  lost.    But  if  a  person  having  m 

*    office  of  inheritance.  leases  it  for  life,  and  the  lessee 

qommits   a  forfeiture,  this  shall   not  operate  as  a 

forfeiture  of  the  inheritance, 

Bro.Ab.Tir.       97.  It  has  been  h^ld  in  some  cases,  that  wher« 

^'  ^ '    *  there  are  two  joint  officers,,  the  forfeiture  of  one  is 

a  fo^iture  of  the  other ;  for  both  are  one  and  the 

ssune  <^cer,  and  the  office  is  entire.  It  has,  however, 

been  determined,  that  where  an  office  is  granted  to 

twp^'  and  one  of  them  is  attainted  of  treason,  the 

other  s^iall  not  forfeit. 

Nevilles  98.-  Sir  £.  NevjU^  an4  Henry  Nevill  his  spq,  were 

Rowd  378.   J^^^P®^  ^^  Alyngton  Park,  with  a  certain  fee,  during 

their  lives,  and  the  life  of  the  longest  liver  of  them.    Sir 
.    %  Nevill  was  attainted  of  treason.  Th^.  question  waSf 
whether  theKing  should  have  the  office  by  theattainder. 
Resolved,  that  being  only  an  office  of  skill  and  confi- 
dence, the  same  .was  not  forfeited  to  the  King :  but 
that  the  survivor  should  hold  the  same  during  his  life. 
Woodward         99«  Where  an  ecclesiastical  office  is  forfeited,  the 
^'  ^^^'  78      ^^^^*  ^^  '*  ff^^  *^  *^^  King,  as  supreme  ordinary. 
Popb.  119.     ^^^  where  a  principal  officer  is  authorized  to  appoint 
2Verii.  174.  inferior  officers  under  him,  if  such  inferior  officers 

commit  a  forfeiture,  Uie  superior  c^cer  shall  tfike 
advantage  thereof. 
Acceptance        100.  A  person  may  lose  an  office  by  the  accept* 
®^  ^.  *^^°*"  ance  of  another  office,  incompatible  wittt  tliat  whicb 

patibleOffice.  t  1 

hfs  already  holds.  And  all  offices  are  inoompa^le 
and  inconsiatent^  where  they  interfere  with  each 
other;   for  that  circumstance  creates  a  presmomK* 
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tkn  fluit  they  caiinot  bsp.  Jboth  executed  with  im* 
^ftatiaiity^  -  ,     ^  

101.  Thus  vAkue  ff,  foreatw  by  p^itent  for  .life»  4lDtt.8iO. 
liaVii^  been  miade  jijBfeiee  ia  eyie    of  the  same 

iw^  Aoc  vteCf  the  forestershqii  was  UelcL  to  beoow^ 
void  ;  for  these  offices  were  incompatiUe^  becauM^ 
the  forester  was  under  the  correction  of  the  justice 
in  eyre,  and  he  could  not  CQrrect  himself. 

102.  Upon  a  mandamus  to  restore  a  person  to  the  Rex  ▼.  Per- 
office  of  town  clerk,  it  was  returned,  that  he  was  SSiwd^*** 
elected  mayor,  and  sworn,  therefore  they  chose  ano-  t.  Thatcher, 
ther  town  clerk.    The  Court  was  strongly  of  opinion  gi;*'"* 
that  the  offices  were  incompatible,  because  of  the 
subordination. 

103.  An  incidental   office   may  be  lost  by  the  Destruction 
destruction  of  the  principal  office,  or  the  determi-  ^f  ^*  ^^' 
nation  of  the  thing  to  which  the  office   was  an- 
nexed. 

104.  King  James,  by  his  letters  patent  under  the  Howard's 
great  seal,  granted  qffidum  custodis  of  a  park  to  Sir  cwTm.'^ 
Charles  Howard,  habendum  to  him  for  life.    All  the 
justices  and  barons  agreed,  that  the  park  being  dis- 
solved,  the  office  was  determined  ;  for  the  office 

being  only  an  accessary,  must  follow  the  fate  of  the 
principal.  It  was  also  said,  that  if  a  person  grants  the 
office  of  steward  of  a  manor,  with  all  profits  of  courts, 
&c.,  and  the  manor  is  afterwards  destroyed,  the  office 
of  steward,  together  with  the  casual  profits  annexed 
to  it,  is  determined. 

105.  In  the  above  case,  an  annual  fee  of40L  had 
been  given  to  the  parker,  issuing  out  of  the  king's 
manors  in  the  county  of  Surry  ;  and  a  question  arose^ 
whether  that  was  determined  by  the  destruction  of 
the  park.  Walter,  Ch.  B.  held  that  it  was ;  but  all 
the  other  justices  and  barons  dissented  firom'himi  be* 

L  2 
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:  aw  joiuial  fte  ^vas  granted  by  a  distinct  clause^ 
siid  not  out  of  the  park ;  and  although  the  office  >v9a& 
Jetetmaied,  jet  because  it  was  not  by  the  act  or 
delkilt  ai  the  grantee  himself,  but  by  the  act  of  the 
gcMlor  only,  they  conceived  the  grantee  should  enjoy 
the  annuity.  *^      ; 
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Section  1. 

THE  dignities  or  titles  of  honour  which  now  exist  Feuda 
in  England  derive  their-  origin  from  the  feudal  ^g»»>^'«»* 
institutions,    and.  were    first   introduced  here  by 

tbe  Normans.  ^ 
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All  the  feudal  writers  agree,  that  where  a  feud  was 
Dissert,  c.  I  •  granted  by  a  sovereign  prince,  to  hold  immediately 
*     '  of  himself,  with  a  jurisdiction  in  civil  and  criminal 

cases,  it  was  called  a  Jeudtan  nobllet  and  conferred 
nobility  on  the  person  to  whom  it  was  granted. 

2.  Where  a  title  of  honour  was  annexed  to  a  Jeu^ 
dum  nobikj  it  was  called  a  feuiwtn  dignitatis.  And 
all  feudal  sovereigns  claimed  and  exercised  the  right 
of  erecting  a  particular  tract  of  land  into  a  feodum 
digmtatisi  by  annexing  to  it  a  dignity  or  title  of 
honour. 

Lib.  2.  Thus  it  is  said  in  tiieZiierFeudortim^'''Quiaprincipe 

de  ducatu  aliquo  imestitus  est,  dwp  soUto  more  vocatur* 
Qui  vera  de  rnqrchiOf  marchio  dicitur.  Qui  vera  de 
aliquo  comitatu  inoestitus  est,  comes  appeUatur.  From 
which  it  appears  that  feudal  dignities  were  those  of 
duke,  marquis,  and  earii  and  were  not  mere  personal 
distinctions,  but  annexed  to  lands. 

3.  llie  dignities  of  earl  and  baron  were  well  known 
in  Normandy;  at  the  time  of  the  conqtiest ;  and  w^e 
strictly  feudal,  beinir  annexed  to  lands;  Thus  we 
re»i  ta  the  Or^a  costumier,  c  34.  Vnde  mt«dU 

est  quod  qutedmmiUntJeuda  capitaUa,  quasditm  subposita. 
CapitaUa  sunt  )^i6b  tn  capite  tenenfttt^  ut  cdtHitat&it 
baronia?,  et^u4a  loricisi  And  it  appears  from  the 
^d  chapter,'  tbat  the  iiobility  of  Normandy  had  a 
jurisdiction  ovef  their  vassids.  MiSies  oUttiA  €t  Ub^ 
tenentes  qui  hahent  comitatus  vel  baromaSj^  vel  digmtates 
aUasJeodaks,  velfeoda  loricce,  wljrancas  sergenterias, 
vel  aUaJranca  feoda  ac  SSera,  habeant  curias  mas  ik 
suis  residentibust  in  simplktbuffuerelis,  levibus  etgrasHS 

mbbmwn  efherediMmh  ^t  de  ktractmo^  Ueetper  dneU 
km  habeant  ternunark 

4.  There  was  a  species  of  fief  noble  in  NdnBMMljf 
called  an  honour,  to  which  a  di^ty  ww.a^Mqfs  9$^ 
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nexed;  and  in  Duchesne's  Collection  of  Nonnah 
Historians,  there  ii  a  list  of  the  great  fiefs  in  Nor- 
mandy, in  which  mention  is  made  of  several  honours. 

5.  Upon  the  establishment   of  the  Normans  in  EdrIuIi 
England,  the  Conqueror  conferred  the  estates  of  such  *  ®  '  ^ 
of  the  Saxon  Thanes,  as  had  fallen  in  the  battle  of. 
Hastings,  on  his  principal  followers  as  strict  feuds ;  to  Dbtert.  c.  2; 
be  held  immediately  of  himself,  by  fealty,  homage,  i  ^* 

dnd  itiilitary,  or  other  honourable  services.  Hiese 
wiftte  ^ftuda  nohiUa  ;  the  persons  to  whom  they  were 
given  became,  by  such  grants,  English  nobles ;  and 
when  about  the  20th  year  of  William's  reign,  ihe 
tetiUre  of  all  the  lands  in  England  was  declared  tobe^ 
fl^kidd,  those  who  held  immediately  of  the  Crown  by 
itiilitary  or  othler  honourable  services,  constituted  the 
nobility,  or  first  cldss  of  persons  in  the  kingdoih. 

6.  At  this  peridd  the  feudal  law  was  fully  esta-  Of  the  Curia 
blished  in  all  the  kingdoms  of  Europe.  William  held  pSltoenu 
the  duchy  of  Normandy  of  the  Crown  of  fVance  as  a 

strict  fetid ;  and  the  only  ideas  of  government  whicb 
fi&  or  his  followers  could  ientertain^  must  have  been 
purely  fiiudal.  Now  it  was  an  universal  principle  of  C^'ff»  ^  *. 
that  polity,  that  the  lord  should  hold  a  court  for  the 
administration  of  justice,  and  the  government  of  the 
stsigniory,  which  ^^  composed  of  himself  and  his 
vassals,  who  were  boutid  by  their  tenure  to  attend^ 
and  assist  him  with  their  advice. 

7-  Ii^  conformity  to  this  principle  we  find  that  the 
first  monArchs  of  the  Norman  line  held  a  great  court 
ifi  their  palaces  at  Christmas,  Easter,  and  Whitsun- 
tide; which  was  attended  by  all  their  immediate 
v^s^iils,  and  was  caHlsd  cuHd  regis.  These  were  ^b 
i^gaSa^  ad  id  b^  balled  by  the  old  historians  curia 
d^  nibfe^  6i  eUHa  r^gis  dk  mare  coadtmata,  for  which 
no  stiirtinons  was  necessary :  if  the[  king  wanted  to 

L4 
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consult  his  barons  at  any  other  time,  he  used  to  send 
them  a  summons  to  attend  him  on  a  particular  day. 
These  latter  councils  are  called  by  Eadmerus,  convene 
tus  principum  ex  prcecepto  regis  /  to  distinguish  them 
from  the  former  regular  meetings,  at  the  three  great 
festivals. 

8.  The  power  of  feudal  sovereigns  over  their  vas- 
sals was  extremely  limited  ;  they  had  no  right  to 
demand  any  services  or  duties  but  those  which  were 
expressly  reserved  upon  the  investiture  of  the  feud : 
therefore  as  to  all  things  extra-feudal,  the  particular 
consent  of  the  vassals  was  necessary.  ^  Hence  arose 
the  practice  of  summoning  them  to  the  lord's  court, 
to  procure  their  consent  to  such  new  measures  as  the 
sovereign  might  wish  to  adopt ;  but  particularly  to 
obtain  their  concurrence  to  any  new  tax  or  imposi* 
tion;  which  gave  rise  to  those  general  assei^blies  that 
upon  the  continent  were  called  states-general,  and  in 
England  parUaments. 

9«  The  curia  regis  was  therefore  the  original  of 
our  parliaments  ;  though  in  process  of  time  the 
general  meetings  of  all  the  barons,  when  called  toge- 
ther by  a  summons  from  the  king,  acquired  the  names 
of  magnum  consilium^  and  commune  consilium  regni ; 
and  the  appellation  of  curia  regis  was  only  applied  to 
that  constant  and  permanent  court,  which  was  held 
in  the  king's  palace,  for  the  administration  of  justice, 
and  the  management  of  the  king's*  revenue. 

10.  The  duty  of  attending  the  ojoria  regis  Qonferre4 
a  species  of  dignity  on  those  who  were  bound  to  it, 

Craig.  Lib.  2.  by  which  they  came  to  be  considered  as  a  distinct  and 

•  •  *    •  superior  class  of  persons.     They  were  called  peeiis 

from  the  word  pares^  which  in  the  feudal  law  denoted 

VoccParcs!  P^^sons  holding  of  the  same  lord,  under  the  same 

tenure,  laws,  and  customs,  and  with  equal  powers  j 
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for  in  that  system,  the  tenants  of  every  lord  who  met 
together  in  his  court,  to  determine  the  disputes  aris- 
ing within  his  seigniory,  were  called  pares  curice. 

11.  In  conformity  to  those  feudal  principles  which 
have  been  stated  in  the  preceding  sections,  we  find 
that  during  the  reign  of  William  I.  and  that  of  his 
sons,  snd  even  down  to  the  end  of  the  time  of  King 
lienrylll.,  every  person  who  held  his  lands  immedi- 
ately of  the  Crown,  as  an  earldom  or  barony,  or  by 
the  service  of  one  or  more  kni^ts,  was  a  member  of  ' 
the  magnum  consilium^  or  parliament. 

12.  Mr.  Selden  has  produced  such  proofs  of  this  Tit.  of  Hon. 
fact,  during  the  reigns  of  William  Rufus  and  Heilry  I.i  ?^  *  ^'  " 
as  might  be  expected  from_  the  paucity  of  materials 
relating  to  that  period.     As  to  the  reign  of  King 

Henry  II.  he  says, — "  To  the  parliament  of  North* 
ampton  also,  or  the  magnum  consilium^  as  Roger  of 
Hoveden  and  others  call  it,  held  in  October,  1 1th 
year  of  Henry  II.  or  1165,  all  that  were  tenants  in 
chief  were  summoned.  Castro  Northamptoniie,  (saith 
an  ancient  writer  of  the  life  of  Thomas  Becket,  arch^ 
bishop  of  Canterbury,  speaking  of  ,the  king)  solenne 
statuens  celebrare  consilium^  omnesqui  de  rege  tenebant 
in  capite,  mandarifeciL 

IS.  In  tiie  reign  of  King  John,  we  have  the  un- 
answerable evidence  of  magna  charta  to  this  fact ; 
for  in  that  celebrated  statute,  there  is  an  express 
stipulatioi},  to  summon  to  the  cammtme  consilium  regni^ 
not  only  all  the  earls  and  barons,  but  also  all  the 
king's  tenants  in  capite.  Omnes  iUos  qui  de  nobis  te^  c.  14. 
nerU  in  capite. 

14.  The  persons  who  held  their  lands  immediately 
of  the  Conqueror,  are  all  enumerated  in  Domesday, 
and  in  thejapjgendix  to  Doctor  Brady's  Introduction 
to  the  History  of  £j3gland :  they  do  not  exceed  seven 
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1  insu  108.    Iiundredy  several  of  whom  held  in  socage.    These 

postessed  all  the  lands  in  the  kingdom,  except  what 
belonged  to  the  church,  and  to  the  crown. 
Buones  Ma*      1^«  I^  the  reign  of  King  John  an  alteration  of  great 
i^  ^^         importance  took  place  in  the  rights  of  the  barons  and 

tenants  in  capite ;  ffor  only  the  principal  barons,  or 
barones  majores,  were  summoned  to  attend  parliament, 
by  particular  writs  from  the  king ;  and  the  rest,  who 
acquired  the  appellation  of  barones  mmores^  were 
called  by  one  general  sutbmons,  from  the  sherifis  of 
their  respective  counties* 

This  practice  was  recognized  and  legally  established 
by  the  tnagrm  carta  of  King  John,  c.  14.,  by  whibh 
it  was  declared,  that  parliaments  should  in  Aitore  be 
Summoned  in  that  manner.* — Et  ad  habendum  com- 
antHAe  consiUum  regni  de  awnlio  assidendo^  aUter  qudm 
hi  tribus  casibus  predktiSy  vel  de  scutagio  assidemh, 
MMnonefi  Jaciemtii  archiepiscoposj  episcopoi^  abbdtes^ 
tomteSj  etmajores  barones^  ngiUatim  per  Uteras  ndstriSf 
tt  ptttet^a  ficietnm  surnmheri  in  generaU  per  vice- 
s  comites  fnoih^os,  omnes  iUos  qui  de  nobis  tertent  in 

capite  9  Sfc. 
Id.  c. 5.  $21.  16.  Selden  Supposes,  that  ill  consequence  of  the 
.  quarrels  between  King  John  and  the  barons,  several 
baronies  had  escheated  to  the  Crown,  either  by^  at- 
tainder Of  otherwise ;  which  were  partly  granted  to 
others,  and  partly  retained  as  rewards  for  those  who 
should  come  oVer  to  thb  king.  Thdt  several  barons 
were  also  so  decayed  in  their  estates,  as  not  to  be 
able  to  support  their  rank :  and  the  ancient  barons, 
or  barones  mqjoreSf  who  retained  their  possessions, 
foreseeing  that  their  dignity  might  be  diminished,  if 
the  new  tenants  In  chidf ;  or  grantees  of  ifie  escheated 
batonles,  and  the  AetikyeA  bilrons,  should  feniaitt 
eqiial  td  theni  ^  ptodured  a  law  in  sbihe  of  the  par» 
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Ikments  preceding  the  Great  Charter,  by  which  they 
only  in  future  should  be  stiled  barons ;  and  the  rest, 
tenants  in  chief  only,  or  knights:  but  because  their 
ancient  name  could  not  be  wholly  taken  from  them, 
therefore  the  addition  of  nugcres  was  given  to  the 
ancient  and  more  powerful  barons  ;  and  that  of^ 
mi^tores  to  the  others* 

17.  From  this  period  the  right  of  sitting  in  parlia-  Noceiiity  of 
ment  appears  to  have  been  confined  to  those  persons  ^  ^^^  ^ 
who  were  possessed  t^  entire  baronies.  But  in  the 
/sign  ci  King  Henry  III.  a  still  greater  alteration^ 
took  place  in  the  rights!  of  the  barons :  for  whereas 
every  tenant  in  tapite  was,  before  that  period,  ip*o 
JbUo,  a  parliamentary  baron,  and  entitled  tb  be  siun- 
faoned,  either  by  the  king^s  writ,  or  by  the  sheriif ; 
yet  about  t&at  time  some  neW  law  is  said  to  have  be^ 
teade,  by  which  it  was  established,  that  no  person, 
though  posseiBsed  of  a  barony^  nhould  come  tb  ^ta- 
Iflment,  without  being  expressly  summoned  by  the 
knig's  writ. 

'  18.  TltiB  ftct  was  first  mentiolied  by  Camden,  who  Brittanm, 
cites  an  ancient  writer,  without  naming  hirh,  as  *^*     "^ 


authority.  lUe  emm^  {Hen.  III.)  ex  satis  antiquo 
seriptore  toquar,  past  magnas  perturbationes  etenormes  ^ 
vexa/ionSs  inter  ipsum  regenif  Simanem  De  JMhmtefifttiy 
et  sdios  haroneSj  motas  ei  suscej^^  staUdttt  orditiifdt^ 
^uod  onrnes  ilk  comtes  ei  bcttones  regtii  AngUoe^  quibus 
ipse  rex  dignaltm  est  breda  summonitioms  dhigerij 
venirent  ad  parUamentumi  et  ncm  alii;  ni^Jbrte  da- 
nwms  rex  aUoi  vel  simiUa  brevia^  eis  dirigere  tblfisset. 

19*  Selden  a|^>ear8  to  have  given  but  Ijittle  credit  U-  c.5.  (Si. 
to  this  narration  ;  and  says  he  never  could  ^scover 
wba  tiiit  aacient  write*,  died  1>y  Camden,  was :  but 
^t  that  iiot  long  after  the  Great  Charter  of  Kmg 
J^»  «moe  law^  was  made  that  induced  the  utter  ex- 
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elusion  of  all  tenants  in  chief  from  parliaments  beside 
the  ancient  and  'greater  barons,  and  such  others  as 
the.  king  should  in  like  manner  summon. 

Names  of  20.  With  respect  to  the  different  orders,  and  names 

Dignities.       of  dignities,  the  most  ancient  are  those  of  baron  and 

earl.  Spelman  says,  the  word  baro  was .  introduced 
here  by  the  Normans.     It  was  originally  synonimous 

ikluse  Cu>it.  -with  homo :  and  a.  very  learned  French  antiquary  was 

V.  2.  692.       pf  opinion,  that  all  those  persons  to  whom  feuds  were 

granted  by  kings  and  sovereign  princes,  were  called 
barones  et  homines  regis,  sive  qtu  hominium  regi  debent 

Id.  §  17.  Selden,  says,  that  in  the  extracts  out  of  the  Inqui- 
sitions taken  in  the  time  of  King  John,  the  phrases 
of  tenentes  per  baromam  et  servitia  militaria,  and 
milites  et  barones  tenentes  in  capite  de  rege,  are  used 

Id.  i  20.        for  the  same  persons..    In  another  place  he  observes, 

that^  tenere  de  rege  in  capite,  habere  possessiones  sicut 
baroniam,  and  to  be  «  baron,  with  a  right  to  sit  with 
the  rest  of  the  barons,  in  councils,  or  couilts  of  judge- 
ment, according  to  the  laws  of  that  time,  were...8y- 

Glos8.voce:  nduimous..    And  ^pe]mBnjsays,  ^vo  Henrici  secmdi 
"**'        quavis  ,  tenura  in  capite,  habebatur  pro .  tenura  per 
baroniam. 

2  Inst.  6.  SI.  Lord  Coke  has  observed,  that  in  ancient  re- 

cords, the ,  barons  included   the  whole  nobility  -  of 
England ;  because  regularly  all  noblemen  were  barons, 
though  they  had  a  higher  dignity:   and  the  great 
council  of  the  nobility  were  all  comprehended  under, 
the.  name  of  the  council  de  baronage. 

22.  In  consequence  of  the. practice  of  subinfeuda-. 
tion,  the  great  lords  called  their  immedi&te  yasaals 
barons ;  particularly;  those  who  were  earls  palatine^. 
Thus  the  earls  of  Chester  b^  their  barons :  the.  city 
of  London  and  the  einque.porjts  hfid.abo.their  barons,  t- 
the  parliamentary  barqns  were  .therefore  c^led  barosfe^^. 
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rtgist  or  barones  regni ;  in  order  to  distingiiish  them 
£rom  those  inferior  barons. 

23.  The  next  name  of  dignity  is  comes^  earl,  which 
was  also  introduced  here  by  the  Normans.  An  idea  ^^d-  ^d-  §  7* 
formerly  prevailed,  that  the  i^pellation  comes  arose 
from  the  circumstance  of  the  earPs  being  comes  et 
sociusjisco  in  percipiendisj  because  generally  the  earl 
had  a  third  part  of  the  profits  arising  from  the^ 
pleas  of  the  county :  but  Selden  dissents  from  this 
opinion. 

24r.  The  next  name  of  dignity,  in  point  of  antiquity,' 
and  the  first  in  rank,  is  that  of  dux^  duke ;  which 
originaUy  signified  the  commander  of  an  army,  not 
only  among  the  Romans,  but  also  during  the  middled 
ages. 

25.  The  first  creation  of  this  title,  as  distinct  from 
that  of  earl ;  for  in  elder  times,  Selden  says,  they 
were  synonimous ;  was  in  the  eleventh  year  of  King 
£dw.  III.  when  that  monarch  created  his  eldest  son 
the  Black  Prince,  being  then  Earl  of  Chester,  into  the 
title  of  the  Duke  of  Cornwall. 

26.  As  dur  and  duke  was  used  in  the  description  ^^d.  Id. 
of  earls,  many  ages  before  it  became  a  distinct  dignity 

of  itself;  so  also  that  of  marchioj  or  marquis,  was 
sometimes  used  both  for  earls  and  barons;  but 
especially  for  those  who  were  lords  marchers,  or 
governors  of  frontier  provinces ;.  from  whence  the 
word  originated. 

27*  The  title  of  marquis,  as  distinct  from  other 
titles  of  honour,  was  unknown  in  England  until  the 
beginning  of  the  reign  of  King  Richard  II.,  who 
ci^ated  Robert  De  Vere,-  then  Earl  of  Oxford,  Marquis 
of  Dublin. 

S&»  The  most  modem  title  is-  that  of  viscount, 
which  in  point  of  rank  is  between  Uiat  of  earl  and  of 
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baron.  It  wa3  first  introduMd  mto  Ei^bful  hy  Jiing 
Hemy  VL,  who  created  John  Jj^rd  Beaumont,  Via-, 
count  Beaumont,  by  letters  patent. 

]^ities  by  29.  With  re^ct.  to  the  vaijoiis  modes  by  whicb 
^^  deities  may  be  created,  it  has  been  shown  that  alt 
digmtiea  were  br^inally  annexed  to  the  possesisioii  of" 
certam  estates  m  land  l  and  therefore  must  have  b^en 
created  fay  a  grant  of  those  estates.  Thus  Ingulpbua 
say3  of  WiHiam  I^,  Ckknitatus.  et  baranias  Nomumms 
suis  distribuit.  These  were  clearly  dignities  by  tenure^ 
of  wl^ch  there  are  som^'  instances  to  be  found  in  our 
ancient  reccards. 

SO.  The  dignity  ef  barons  was  foAnerly  annexed  to 
the  possession  of  the  manor  of  Kingston  Lisle,  ia 
Berkshire,  as  appears  by  a  patent  under  the  great 
seal,  Und.  with  the  authoxity  61'  P^fiament,  in  S2 
Hen.  ¥1.,  exfuressly  declaring,  that  the  possessors  of 
t^huct  manor  {laSd  been,  b^  reason  of  that'  posses^n^ 
huonrand  Ibrdaof  Lisie;^  and.  by  that  name  had 
pHtbe  ^d  seat  m  PaiiiiBmient  ftpm  fima  anmcmoriat  y 
and  confirming  that  right  to  John;  TaHu>t,  the  person 
who  then'  possbssed  i<;  bis  heins  and  assigiis  for  e^r, 
being  lords  of  the  said  okathox ;  by  which,  Lord  CoSk 
si^s,  he'  had'  a  fee  simple,  '^qusdified  ih  the  dignityy 

1  Inst.  27  a.   detjbrminabte'  by  the  al^natSon  of  the  manoh.    lEfy 

another  patenti  \b  Sdw.  IV.,  radUi^  as  ia^  the 
former,  aiid  that  Edward  Gtey  waa  seised  in*  ri^t  of 
his  wife^  Elizabeth,  of  the  said  manor,  that  prince 
gtants  to  tlie  said  Edward  Oiey  the  tiile  andTdigtiity 
of  Baron  i<isle,  to  hold  to  him  and  his.  heirs,  by' l3ie 
said  ElizabMh/ 

9t.  fnth^'lfells  of  J^arliamimt,  11  &  S7  HeiL  VL, 
there  are  some  proceedings  respecting  the  eaildom  of 
^undeli  iiti^  which  it  is  distinctly  admitted  by  the 
House  of  Lords  and  the  Jud^  that  the  dignity  <X 
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^^fA  was  annexed  to  th^  9eiain  and  poaseflsion  of  the 

castle  and  honour  of  AmndeL    These  will  be  fully  i^^-^i- 

stated  hereafter. 

92.  There  is  great  reason  to  believe,  ^t  for  the  first 
two  centuries  after  the  conquest,  every  lord  of  a  manor 
who  held  of  the  King  m  ccynte  was  deemed  a  baron,  ?!???'!•  ^  ^* 
and  his  manor  a  barony.    When  the  great  lords  had 
created  inferior  manors  to  be  held  of  th^nselves,  it  is 
probable  that  those  only  who  possessed  what  Bracton 
calls  maneria  capitaliuj  were  called  hflrones  majares^ 
and  retained  the  dignity  of  barons ;  while  those  who 
had  only  a  manerium  mm  capitnle^  were  called  baranes 
minares.     And  the  Crown  having  ceased  to  summon 
them  to  Parliament  in  the  reign  of  King  John,  or 
that  of  his  son,  they  lost  the  dignity,  together  with 
the  appellation  of  barons,  and  became  mere  lords  of 
manors* 

33.  Every  barony  had  a  principal  mansion  or  castle 
upon  it,  which  was  called  the  caput  baranke;  and 
was  so  appropriated  to  the  person  entitled  to  the 
barony,  that  a  widow  was  not  dowable  of  it     And 

where  a  barony  descended  to  daughters,  the  caput  ^  last.  le. 
hanmtB  was  allotted  to  the  eldest. 

34.  It  has  been  stated,  that  every  lord  of  b  manor  Dissert,  c.  3. ' 
had  a  jurisdiction  over  his  tenants.    In  the  greater  ^  ^^' 
manors,,  this  was  in  criminal  as  well  as  in  civil  cases. 

And  Spelman  thought  that  a  criminal  jurisdiction  was  Gloss,  voce 
the  circumstance  which  constituted  a  barony ;  for  a  ^^^* 
civil  jurisdiction  was  incident  to  every  manor. 

S5.  |t  was  essential  to  a  barony  that  it  ^ould  be  ^  l^*^*  ^* 
held  of  the  Crown  m  capite.  And  it  is  said  in  a  tracts 
intituled,  <*  An  Inquiry  into  the  Manner  of  creating 
Peers,''  suj^sed  to  have  been  written  in  1719f  by 
Mr«  West,  afterwards  Lord  Chancellor  of  Ireland^ 
4ttt  Mt|i<High  eveiy  barany  ww.  a  tenure  in  capUe^ 
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yet  every  tenure  in  capite  was  not  a  barony.     That 

since  the  term  tenant  in  capite  was  equally  applicable 

to  all  services,  what  distinguished  a  baron  from  all 

other  tenants  in  capite^  must  have  been  the  reservation 

of  some  particular  services,  which  were  implied  in  the 

I  Inst.  222  a.  words  tenere  per  barotuam.     There  are  some  autho- 

\  ^'j^a.    ^^^'^^  i^  ^^  books,  to  show  that  all  the  ancient 

Collms,  109.  baronies  were  held  by  grand-serjeanty  ;  and  that  the 

■      *       particular  and  honorary  service  due  for  a  barony,  was 

attendance  in  Parliament,  when  summoned. 

Lib.  9.  c.  4.        36.  In  Glanville's  time,  the  relief  of  a  knight's  fee 

Bract  84  a     ^^^  100 5.,  but  that  of  a  baron  was  uncertain.     It  was 

2In8u7.        afterwards  declared  by  the  magna  charta  of  King 

John,  c.  2.,  that  the  ancient  relief  of  a  baron,  de  baro- 
nia  integray  was  100  marks. 

37-  A  barony  was  sometimes  called  an  honour,  as 

appears  from  the  following    passage   in   Spelman's 

Voce  Honor.  Glossary. — Honor  ab  Anglo  Normannis  dictum  videtur 

uniuscujusque  majoris  baronisjeodale  patrimonium^  sen 
baronia.  Uti  manerium  plurimis  gaudet  (interdum 
Jeodis  sed  plerunquej  tenementis  consuetudinibtis  ser^ 
viHiSj  Sfc.  Ita  honor  plurima  complectitur  maneriOj 
plurima  feoda  militariaj  plurima  regaUay  8^.  Dictus 
etiam  hie  oUm  est  beneficium  seu  feodvm  regale^  tenttis^ 
que  semper  a  rege  in  capite.  The  proprietors  of  these 
baronial  estates,  or  land  baronies,  were  all  entitled 
to  sit  in  parliament  till  the  reign  of  Henry  III.,  who 
made  a  law,  which  has  been  already  stated,  that  no 
person  should  attend  parliament  without  a  writ  of 
summons.  And  though  it  has  been  shown  that  this 
law  did  not  apply  to  the  great  barons,  yet  probably 
the  Crowtt  frequently^  availed  itself  thereof,  by  omit- 
ting to  summon  some  of  the  lesser  barons,  or  those 
who  acquired  estates  held  per  baroniam ;  for  some 
passagfes  in  our  antient  recMrds^  eyincei  that  after  ihe 
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reign  of  Hen.  III.  ail  tenants  per  baroniam  were'  not' 
peers  of  parliament. 

38.  It  is  stated  in  Mathew  Paris,  anno  IO7O,  that 
soon  after  the  Conquest,  the  lands  of  the  bishops  and 
great  abbots,  which  had  been  held  before  in  frank'^ 
abnoigne,  were  declared  to  be  baronies ;  by  which 
the  bishops  and  abbots  were  bound  to  attend  the 
curia  regis.    It  is,  however,  probable  that  they  did 
ROt  willingly  acquiesce  in  this  alteration  ;  for  when 
the  immunities  of  the  church  were  so  much  restrained 
at  Clarendon,  it  was  expressly  enacted,  that  all  eccle-  Seld.  Id. 
siastics  who  held  their  lands  of  the  King,  should  there^  ' 
after  hold  per  baroniam^  and  attend  the  curia  regis. 
Archiepiscopi,  episcopi,  et  universce  persotuB  qui  de  rege  Spelm. 
tenent  in  capitCf  habeant  possessiones  suas  de  rege  sicut  ]  itktu  70b. 
baroniam :  et  inde  respondeant  jusHciariis  et  ministris  ^:?^^^ak 
regis:  et  sequantur  et  faciant  omnes   consuetudines 
regias :  et  sicut  aeteri  barones,  debeant  interessejudiciis 
curiof  regis  cum  baranibus :  quousque  perveniatwr  ad 
diminutianem  membrarum^  vel  ad  mortem. 

39.  Lord  Coke  observes,  that*  unless  an   eccle-  '*^.??^^:i 
siastical  person  held  per  baroniam,  the  King  had  no 

right  to  summon  him  to  parliament }  consequently 
he  wa3  not  bound  to  obey  such  summons :  because 
quoad  secularia,  he  is  mortuus  in  lege,  therefore^  not 
capable  to  have  voice  in  parliament,  unless  he  held 
per  baroniam.  And  though  such  a  prelate  regular 
had  been  often  called  by  writ,  and  had,  de  facto,  had 
voice  and  place  in  parliament,  yet  if  in  rei  veritate  he 
held  not  per  baroniam,  he  ought  to  be  discharged  of 
•that  service,  and  to  sit  in  parliament  no  more. 

40.  The  abbot  of  St  James,  near  Northampton,  Seld.  id. 
pwas  summoned  to  parliament  by  King  Edw.  II.,  but  .^  j^;^  44^ 
upon  showing  that  lie  did  not  hold  of  the  Crown  per 
baroniam,  he  was  excused.    In  the  next  reign,  the 

Vol.  IIL  M 
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abbot  of  Leicester  obtained  letters  pat^:it|  reciting 
that  he  did  not  hold  any  lands  per  haroniamp  per  quod 
ad  parliamenta  seu  cqnHUa  nostra  venire  teneatur^  and 
declaring  that  he  and  his  successors  should  be  for 
ever  exonerated  from  coming  to  parliament.  From 
which  it  may  be  inferred,  that  the  particular  service 
due  for  a  tenure  per  baramam^  was  attend^mce  oa 
parliament,  when  summoned. 

41.  Hie  dignity  of  earl  was  or^inally  annexed  ta 
the  possession,  either  of  an  entire  county,  with  jura 
Thalia  ;  in  which  case  the  county  became  palatine^ 
and  the  leari  thereof  had  royal  jurisdiction^  both  dvfl 

4  Inst.  204.    and  criminal,  and  royal  seigniory }  as  in  the  case  of 

the  earldom  of  Chester :  or  where  the  King  created  a 
p^sonearl  of  a  county  witli  the  thirdpart  of  the  profits 
of  the  ^eas  of  such  county  court :  or  where  the  King 
gnmted  a  considerable  tract  <^  land  to  a  person,  to 
hold  per  servitkan  unius  eomitatufi :  in  all  which  cases 
Hbe  earldom  was  hdd  by  tenure. 

42.  An  earldom,  like  a  barony,  waa  a  feudal  kutt 
ship,  coqsistii^g  of  demesnes  and  services,  held  of  the 

Seld.  Id.  $10.  Grown  m  capite,  with  a  civil  and  criminal  jurisdictioa  i 

and  it  is  declared  by  magna  charta^  c  3.  tjbat  the  an- 
cient relief  of  an  eadi,  de  eomtaiu  integro^  waa  It 
hundred  pounds. 

43.  The  possessions  of  an  eaii  were  frequently 
called  honours,  as  weUas  those  of  barons.  Wbaoi  ibsf 
came  into  the  hands  of  the  King  by  forfeiture  ^ 
escheat,  they  were  distrngmshed  .from  the  aiident 

Mad.  Exch.  possessious  of  the  Crown,  by  the  name  of  fumorts 
c.  10.  §  4.  comitum*  So  where  a  new  earl  was  create  of  such  ft 
2  insL  8.  forfeited  or  esdi^ted  earldom,  the  posaeasioDs.  were 
Seld.  Id.  jlQ.  usually  granted  to  him  by  the  name  of  honor  oomiMuei 

and  in  the  charters  of  creation  of  earls,  a  clause  was 
frequently  inaerted,  cabling  them  to  hold  all,  or  it 
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part  of  their  estates,  and  aho  their  ftiture  acquisi- 
tioDSy  suh  comtali  honore  ;  by  vhich  those  lands  be- 
came parcel  of  their  earidoms. 

44»  The  dignity  of  duke  was  also  originally  annexed 
to  the  possession  of  lands,  for  when  King  Edward  L 
created  the  Black  Prince  Duke  of  CornwaU,  he  gave 
him  a  charter,  by  which  he  granted  to  him  the  name  Seld.Id.^29. 
and  honour  of  Duke  of  Cornwall,  the  office  of  sheriff 
of  Cornwall,  tc^ether  with  several  manors  and  fran- 
chises in  Cornwall,  and  in  other  places,  which  are 
erected  into  a  duchy. 

45.  Dignities  by  tenure  are  saved  by  the  stat 
12  Ch.  IL  a  24.  §  11.  whereby  it  is  declared,  that 
nothing  in  that  act  "  shall  infringe  or  hurt  any  title 
of  honour,  feudal  or  other,  by  which  any  person  had 
or  might  have  a  right  to  sit  in  the  Lords  House  of 
Parliamentt  as  to  his  or  their  title  of  honour,  or  sit** 
ting  in  parliament,  and  the  privil^es  belonging  to 
them  as  peers." 

46.  D^nities  appear  in  some  cases  to  have  been  Cases  whore 
so  inaqiaraUy  annexed  to  certain  estates,  that  they  ^a^go^e 
have  descended  to  an  heir  male,  when  entitled  to  those  wiib  Luids. 
estates  under  an  entail,  in  preference  to  an  heir 
g^enenJ. 

47.  Upon  the  death  of  Thomas  Loni  Berkeley  in  Dugd.  Bar. 
5  HmsL  V.  it  was  found  by  inquisition,  that  the  castle  ^'  ^'  ^^^' 
and  manor  of  Berkeley  were  entailed  by  the  grand- 

ftdher  of  the  deceased,  by  a  fine  levied  in  23  Edw.  III., 
on  htmadf  and  the  heirs  male  (^  his  body ;  and  as 
tka  deceased  left  only  a  daughter,  they  descended  ott 
Jamea  de  Berkeley,  as  cousin  and  next  heir  mal^  to 
tbo  deceased.  DugdMe  observes,  that  this  James,  by 
vifkae  of  the  said  entail^  enjoyed  the  castle  and  barony 
of  Bericeley  ;  and  wea  summoned  to  parliament  in 

M  2 
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9  Hea.  V.  and  to  all  die  parliaments  that  were  held 
in  the  time  of  King  Henry  VI. 

48.  William  Lord  Berkeley  having  no  children,  by 
an  indenture  in  3  Hen.  VII.  covenanted  to  assure  the 
U.  36a.        castle  and  manor  of  Berkeley,  for  want  of  issue  of 

his  own  body,  unto  King  Henry  VII.  and  the  heirs 
male  of  his  body,  and  for  default  of  such  issue,  to 
"his  own  right  heirs;  and  settled  the  same  accordingly. 
In  consideration  of  tiiis,  he  obtained  the  office  of  earl 
marshal,  and  the  dignity  of  a  marquis,  to  himself  and 
the  heirs  male  of  his  body.    This  William  Lord  and 
Marquis  of  Berkeley  dying  without  issue,  and  the 
castle  and  manor  of  Berkeley  having  thereby  vested 
in  the  Crown,  Maurice  de  Berkeley,  the  brother  and 
heir  of  William,  never  had  or  enjoyed  the  barony  of 
^Berkeley ;  but  having  recovered  several  other  estates 
belonging  to  the  family,  he  died  in  22Hen.  VH, 
leaving  issue  Maurice  his  eldest  son,  who  was  sum-^ 
moned  to  parliament  in  14  Hen.  VIII.  But  he  had 
not  the  place  of  his  ancestors,  in  regard  that  the 
castle  of  Berkeley,    and  those  lord^ips  belonging 
thereto,  which  origlBally  weYe  the  body  of  that  an- 
cient barooy,  then  remained  in  the  Crown  by  virtue 
of  the  entail:  he  therefore  sat  in  parliament,  merely 
as  a  new  baron,  in  the  lowest  place,  of  which,  isays 
Dugdakt  he  had  no  joy,  considering  the  eminency  of 
his  ancestors,  and  the  precedence  which  they  ever, 
had ;  though  in  point  of  prudence  he  was  necessi- 
tated to  submit,  being  thereunto  persuaded  by  his 
counsel.  Upon  the  death,  however,  of  King  £dw.  VI. 
who  was  the  last  heir  male  of  King  Henry  VIL,  the 
reversion  of  Berkeley  castle,  and  the  other  estates 
given  to  that  King,  fell  into  the  possession  of  Henry 
de  Berkeley,  as  right  heir  of  William  Lord  and  Mar-» 
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quis  of  Berkeley ;  in  consequence  of  which  he  was  J<mrn. 
summoned  to  parliament  in  4  PhiL  and  Mary,  and  ^*  ' 
was  seated  in  the  place  of  the  ancient  Barons  of 
Berkeley. 

49.  Thomas  de  Beauchamp  Earl  of  Warwick,  by  Seld.Id.^ii. 
a  fine  levied  in  18  Edw.  III.,  settled  the  castle  and  c«ll»"«*  ^i^- 
manor  of  Warwick,  with  divers  others  possessions, 

on  himself  for  life,  remainder  to  Guy  his  eldest  son, 
and  the  heirs  male  of  his  body ;  reihainder  to  Thomae 
his  second  son,  and  the  heirs,  male  of  his  body.  Guy 
died  without  issue  male,  leaving  two  daughters :  after- 
wards Thomas  the  settlor  died ;  upon  which  Thomas 
his  second  son  entered  into  the  castle  and  manor  of 
Warwick,  and  was  Earl  of  Warwick,  by  reason  of 
liie  aforesaid  entail^ 

50.  It  appears  from  the  Rolls  of  Parliament,  1 J  and  Hot.  Pari. 
12  Hen.  VI.,  that  John  Lord  Maltravers  claimed  to  Dug^f  B^r. 
have  place  in  parliament  as  Earl  of  Arundel ;  consi-  ▼•  i .  322. 
dering  that  his  ancestors  Earte  of  Arundel,  as  lords  of 

the  castle,  honour,  and  lordship  of  Arundel,  had  their 
place  in  parliament,  time  out  oi  mind,  by  reason  of 
the  said  castle^  honour,  and  lordship,  to  which  the 
said  name  and  title  of  an  earl  had  been  annexed ;  and 
showed  that  he  wa^  then  seised  of  the  said  castle,  ' 
honour,  and  lordship.  The  Duke  of  Ndrfolk,  who 
was  then  a  minor,  presented  a  petition,  showing  that 
the  said  castle  and  dignity  belonged  to  him  by  inhe- 
ritance. The  counsel  of  Lord  Maltravers  eihibited 
his  title  to  the  castle  of  Arundel,  under  a  special 
entail.  And  after  mature  deliberation  it  was  resolved, 
that  Lord  Maltravers  was  entitled  to  sit  in  parliament 
as  Earl  of  Arundel,  and  in  the  ancfent  place  of  those 
earls. 

&\.  It  also  appears  from  the  Rolls  of  Parliament,  Rot.  Pari. 
27  Hen.  VL,  that  in  consequence  of  a  dispute  be- 
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tween  the  Earls  of  Arundel  and  Devon,  respectin j^ 
their  precedence,  the  Judges  declared  that  tiie  Earl 
of  Arundel  was  seised  of  the  castle,  honour,  and  lord- 
ship of  Arundel,  whereto  the  name,  estate,  and 
dignity  of  Earl  of  Arundel  was,  and  time  out  of  mind 
had  been  united  and  annexed ;  and  by  that  reason 
he  bore  and  had  that  name,  and  not  by  way  of  crea- 
tion. Whereupon  it  was  determined  that  the  said 
Earl  of  Arundel  should  retain  his  pre-eminence,  by 
reason  of  the  said  castle,  honour,  and  lordship  of 
Arundel,  as  worshipfully  as  any  of  his  ancestors  Earls 
of  Arundel,  above  the  said  Earl  of  Devon  and  his 
heirs. 

52.  The  castle  and  honour  of  Arundel  descended 
to  Henry  Fitzallan,  who  settled  the  same  on  his 
grandson,  Philip  Howard,  the  eldest  son  of  Thomas 
Duke  of  Norfolk,  who  was  attainted  of  high  treason 
and  beheaded  in  1572.  This  Philip  Howard,  by  reason 
of  the  possession  of  the  castle  and  honour  of  Arundel, 
was  summoned.to  parliament  as  Earl  of  Arundel  in 
28  Eliz.,  and  appears  by  the  Journals  to  have  sat  in 
the  place  of  the  ancient  Earls  of  Arundel. 

53.  Sir  Thomas  Fane  having  married  Mary  the 
^®!8*^«ny,  only  dau^ter  and  heir  of  Henry  Lord  Abergavenny^ 

claimed  that  barony  in  1604,  and  showed  that  King 
Kichard  II.  caused  a  writ  of  summons  to  be  directed 
to  Sir  William  Beauchamp,  to  attend  his  parliament 
at  York,  where  he  appeared  and  sat  as  a  baron.  That 
the  said  dignity  descended  to  Edward  Nevill  the  £b^  . 
ther  of  the  said  Mary ;  who  therefore,  as  his  heir 
general,  became  entitled  to  the  dignity. 

Edward  Nevill,  who  was  the  nephew  and  heir- male 
of  the  last  Lord  Abergavenny,  claimed  the  dignity 
under  the  will  of  George  Lord  Beigavenny,  made  in 
27  Hen.  VIIL;  by  which  he  entailed  the  barony  of 
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Abei^yenny^  with  all  other  his  castles,  lordships^  * 
honours,  &c.  on  himself  and  the  heirs  male  of  his 
bodj,  remainder  to  Sir  Edward  Nevill  and  the  heirs 
male  (^  his  body ;  and  deduced  his  pedigree  as  heir 
noale  of  the  body  of  Sir  Edward  NeviU,  to  whom  the 
estates  so  entailed  had  descended,  by  the  failure  of 
heirs  male  of  George. 

The  case  was  referred  to,  and  argued  in  the  House 
of  Peers  for  seven  days.  Seijeant  Doddridge,  who 
was  counsel  for  Sir  Edward  Nevill,  stated  the  question 
to  be,  whether  the  barony  of  Abergavenny,  with  the 
title  and  dignity,  was  descended  unto  the  lady,  being 
the  daughter  and  heir  of  the  last  baron  of  Aberga*  . 
venny ;  or  unto  the  special  heir  male,  to  whom  the 
castle  of  Abergavenny,  being  anciently  the  head  of 
the  barony,  was  descended.  Wherein  two  things  were 
to  be  considered — ^First,  whether  within  the  realm 
of  England  there  were  any  baronies  by  tenure ;  and 
whether  baroma  sit  dignkas  atmexafiodo ;  viz.  Whe- 
ther the  heir  niale,  having  the  castle  holden  per  baro-^ 
niamj .  should  have  the  title  \  or  the  heir  general,  who 
had  not  the  castle  ? 

Secondly, .  whether  by  former  precedents  it  might 
be  riiown  that  this  barony  had  been  guided  by  the 
lawi(ul  descent  of  the  castle  of  Abergavenny;  or  whe-^ 
ther  the  same  had  gone  to  the  heirs  general,  sundered 
from  the  castle. 

Those  who  denied  the  existence  of  baronies  by 
tenure  objected — ^First,  that  if  there  were  any,  then 
the  grantee  of  them  must  hold  by  the  same  tenure  as 
the  feoflR>r,  but  that  was  per  baroniam  ;  and  therefore 
if  such  grant  were  made  to  persons  ignoble,  they 
then  would  be  noble,  which  was  absurd. 

Secondly,  it  was  evident  that  many  manors  which 
in  former  times  were  holden  jper  baroniamf  were  then 
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in  the  possession  of  mean  persons,  who  never  claimed 
the  title  of  baron. 

Thirdly,  that  there  were  some  ancient  barons, 
who  had  sold  their  castles,  and  yet  retained  their 
dignities. 

To  these  objections  the  Seijeant  answered,  first, 
that  if  a  baron  by  tenure  aliened  without  licence,  he 
forfeited  his  estate,  which  was  seised  by  the  King ; 
and  so  the  dignity  wais  extinguished.  If  he  aliened 
with  licence,  such  alienation  was  made,  either  for  the 
continuance  of  the  dignity  in  his  blood,  by  entailing 
it  to  some  branch  of  his  family,  or  to  a  stranger.  In 
Vide  Collins,   ^^  ^^  ^^^  j^g  mentioned  several  instances  where 

the  dignity  was  iallowed  to  pass,  and  be  enjoyed  by 
ante.  the  alienee,  particularly  those  of  the  earldoms  of  War- 

wick  and  Arundel,  and  the  barony  of  Berkeley.     In 

the  second  case  he  mentioned  several  instances  where 

the^  alienee  h^d  borne  the  name  and  had  the  dignity 

infra,  c.  2.      ^£  ^  baron,  in  respect  of  such  barony  so  aliened  :  and 

where  such  alienee  had  no  dignity  before,  he  had^  in 
respect  of  that,  been  summoned  to  parliament,  and 
enjoyed  the  dignity. 

.  To  the  second  objection  he  answered.  It  was  true 
that  ancient  baronies  were  then  in  the  hands  of  men 
ignoble  ;  but  the  reasons  were  twofold :  1.  Because 
they  had  been  aliened  by  licence  to  them.  2.  Because 
such  manors  had  come  to  the  Crown  by  way  of  re- 
version, escheat,  or  forfeiture,  and  were  granted  again, 
reserving  other  services. 

As  to  the  third  objection,  that  ancient  barons  had 
aliened  their  castles,  and  still  retained  their  dignities, 
he  answered,  that  such  baronies  were  created  by 
wVit,  in  which  the  persons  summoned  were  named 
by  the  principal  places  of  their  abode ;  therefore, 
though  they  had  aliened  their  castles  or  manors* 
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ffoin  which  they  were  named,  yet  they  retained  their 
dignitie3. 

The  Serjeant  then  proceeded  to  show  that  the  castle 
and  manor  of  Abergavenny  were  originally  granted 
to  be  holden  per  baroniam,  sive,  grand  serjeanty: 
that  the  barony  was  a  very  large  sfiSgnioiy,  and  had 
petty  barons  holding  thereof;  and  that  the  title,  .and 
dignity  had  de  facto  gone  with  the  castle. 

It  is  said  in  the  Journals^ — "  That  the  question  Vol.  2. 345. 
seemed  nevertheless  not  so  perfectly  and  exactly 
resolved,  as  might  give  clear  and  undoubted  satisfac- 
tion to  all  the  consciences  or  judgements  of  all  the 
Lords,  for  the  precise  point  of  right ;  and  yet  so 
much  was  shown  and  alleged  on  each  part,  as  in  the 
opinion  of  the  House  (if  it  might  stand  with  the 
King's  good  pleasure  and  grace)  made  them  botli 
capable  and  worthy  of  honour.  It  was  therefore 
moved,  and  so  agreed,  that  information  should  be 
given  unto  the  King's  Majesty  of  all  the  proceedings 
of  the  said  Court  in  this  matter  \  and  that  humble . 
suit  should  be  made  to  His  Majesty  from  the  Lords 
for  the  ennobling  of  both  parties,  by  way  of  resti- 
tution ;  the  one  to  the  said  barony  of  Bergavenny, 

> 

and  the  ancient  place  belonging  to  the  same ;  and  the 
other  to  the  barony  of  Le  Despencer." 

King  James  agreed  to  the  proposal  of  the  House, 
but  nevertheless  required  the  Lords  to  proceed  to 
determine  upon  which  of  the  said  candidates  the.  dig- 
nity  of  the  barony  of  Bergavenny  should  in  their 
judgement  be  settled.  The  question  was  proposed 
by  the  Lord  Chancellor,  whether  the  heir  male  should 
have  the  dignity  of  Bergavenny ;  and  it  was  resolved, 
by  the  greater  number  of  voices,  for  the  heir  male ; 
that  Nevill  should  be  restored  to  the  barony  of  Ber- 
gavenny, and  settled  therein.  A  writ  of  smnmons  was 


Roos. 
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in  consequence  issued  to  Edward  NeviU,  and  he  took 
his  seat  in  the  House  as  Baron  Bergavenny. 
Barony  of         54.  The  last  case  in  which  a  barony  by  tenure  was 

endeavoured  to  be  established^  was  that  of  Rooa  or 
Ros,  of  Hameslake^  Trusbutt,  and  Belvoir.    A  claim 
had  been  made  by  Lady  Henry  Fitzgerald,  in  1805, 
to  a  coheirship  in  the  barony  of  Roos,  as  a  barony 
originally  created  by  a  writ  of  summons  in  49  Hen.III., 
directed  Roberto  de  Ros ;   from  whom  it  descended, 
through  a  female  heir,  to  the  family  of  Manners, 
afterwards  created  Earls  and  Dukes  of  Rutland. 
Lady  Henry  Fitzgerald  claimed  to  be  one  of  the  co- 
heirs of  Lady  Frances  Manners,  who  was  one  of  the 
two  daughters  and  coheirs  of  John  the  fourth  Earl  of 
Rutland.    The  claim  was  opposed  by  the  Duke  of 
Rutland ;  who  stated  that  Robert  de  Ros  was  seised 
of  the  manors  of  Hameslake,  Trusbutt,  and  Belvoir, 
each  of  which  was  held  of  the  Crown  in  capite  per 
baromam^  and  also  of  the  manor  di  Ros  or  Roos» 
in  Holdemesse,  (which  was  not  a  barony  at  the  time 
when  the  writ  of  summons  was  issued  to  him,)  and 
therefore  the  writ  did  not  operate  as  a  creation  of  a 
new  barony,  but  as  a  recognition  of  an  ancient  baron, 
in  right  of  those  baronies  which  he  then  held:  and 
as  the  honour  and  castle  of  Belvoir,  which  was  one  of 
those  baronies,  continued  from  that  time  in  the  duke's 
family,  and  was  then  in  his  possession,  by  descent^ 
the  barony  of  Roos  was  annexed  to  that  honour  and 
castle. 

The  Attorney  General  (Sir  A.  Figgot)  observed, 
that  the  Duke  of  Rutland's  counsel  had  stated  an 
argument  to  this  effect :  that  the  writ  which  was  ad- 
dressed in  49  Hen.  III.  to  Robert  de  Ros,  created 
a  barony  by  tenure ;  if  at  the  time  when  the  writ 
issaedf  it  could  be  shown  that  Robert  de  Ros  had  any 
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barony  in  him.  That  this  argument  would  make 
every  writ  create  a  barony  by  tenure,  if  it  could  be 
shown  that  at  the  time  when  the  writ  issued,  the 
person  to  whom  it  was  addressed  had  any  barony  in 
him ;  without  a  reference  to  any  word  in  the  writ 
which  connected  the  person  with  the  tenure.  That 
the  Committee  of  Privileges  was  to  take  the  writ,  in 
which  thare  was  no  reference  to  any  castle  or  barony, 
and  to  inquire,  dehors  the  writ,  whether  the  person 
had  any  barony ;  and  if  he  had,  then  to  turn  that, 
contraiy  to  the  universal  construction  that  had  pre- 
vailed, into  a  territorial  dignity. 
The  claim  was  rejected. 

55,  It  appears  to  have  been  always  the  practice.  Dimities  by 
whenever  our  monarchs  were  desirous  of  convening     ^^' 

a  magnum  or  cammtme  concilium^  to  call  for  the  attend* 
ance  of  their  nobility  by  writs  of  summons,  addressed 
to  each  of  them.  In  consequence  of  an  article  in 
magna  chartOf  particular  writs  were  only  sent  to  the  ftote,  §  15. 
baranes  nu^ores.  But  after  the  law  mentioned  by 
Camden,  that  none  but  the  great  barons,  and  such 
others  as  were  summoned  by  the  King's  writ,  should 
coine  to  parliament,  the  Crown  assumed  the  prero- 
gative of  sending  writs  of  summons  to  persons  who 
were  not  possessed  of  baronies,  by  virtue  of  which 
they  were  seated  among  the  peers,  and  acquired  the 
dignity  of  barons. 

56.  This  mode  of  creating  dignities  is  supposed  to  ^^gd.  Sum. 
have  been  first  adopted  by  King  Henry  III. ;  fot,  in  coUlns/iie. 
consequence  of  the  barons'  wars,  a  great  number  of 

the  ancient  nobility  were  destroyed ;  therefore,  when 
a  parliament  was  summoned  after  the  death  of  Mont- 
fbrt,  writs  of  summons  were  sent  to  several  persons 
not  possessed  of  land  baronies^  who  thereby  became 
barons. 
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Id.  §  22*  57'  Selden  observes,  that  in  con^quence  of  this 

practice,  barons  became  divided  into  two  sorts :  barons 
by  writ  aiid  tenure,  and  barons  by  writ  only*  Barons' 
by  writ  and  tenure  were  such  as,  having  the  possession 
of  ancient  baronies,  were  called  by  several  writs  to 
parliament,  according  to  that  clause  in  magna  charta 
ante.  which  relates  to  the  barones  majores.     Barons  by  writ 

only,  were  such  as  were  called  by  the  like  writ  of 

sunlmons,  though  they  had  not  land  baronies:   or 

where  barons  by  tenure  had  aliened  their  possessions^ 

retaining  their  ancient  place  and  dignity^  they  became 

by  such  alienation  barons  by  writ  only.  ' 

A  dignity  by  writ  is  therefore  where  the  Crown 

issues  a  writ  of  summons  to  a  person  who  is  not  a 

peer,  or  tenant  per  baroniam^  requiring  him  to  come 

and  attend  parliament,  there  to  consult  with  the  peera 

of  the  realm  on  certain  public  matters. 

The  Person        58.  A  .writ  of  summons  has  not  the  effect  of  con- 

musrsir^     ferring  a  dignity  on  the  person  summon^  till  he  has 

actually  taken  his  seat  in  parliament.  So  that  where 
a  person  was  summoned  to  parliament  by  writ,  and 
died  before  the  parliament  met;  it  was  resolved. that 
he  was  not  a  peer.  .  « 

LordAberga^      59-  A  question  arose  in  the  parliament  holden  in 
T?S^- ^a""'  8  James  I.,  whether  Edward  Nevill,  who  was  called 

1 6  Hep.  7Vm  t     •%  \     n 

1  Inst.  166.  by  writ  to  pariiament  in  ^  &  3  Mary,  and  died  before 
the  parliament  met,  was  a  baron  or  not.  And  it  was 
resolved  by  the  Lord  Chancellor,  the  two  Chief  Jus- 
tices, the  Chief  Baron,  and  divers  other  Justices  there 
present, — **That  tlie  direction  and  delivery  of  the 
writ  did.  not  make  him  a  baron  or  noble,  until  he 
came  to  parliament,  and  there  sat  according  to  the. 
commandment  of  the  writ  j  for  until  that,  the  writ 
did  not  take  its  effect.  And .  in  39  Hen.  VI.  he  is 
called  a  peer  of  parliament,  which  he  cannot  be  until. 
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fae  sits  in  parliament ;  and  he  cannot  be  of  the  par- 
liament  until  the  jparliament  begin :  and  forasmuch 
as  he  hath  been  made  a  peer  of  parliament  by  writ, 
(by  which  implicitly  he  is  a  baron)  the  writ  hatli  not 
its  operation  and  efiect  until  he  sit  in  parliament, 
there  to  consult  with  the  King,  and  the  other  nobles 
of  the  realm ;  which  command,  by  his  supersedeas^  may 
be  countermanded  ;  or  the  said  Edward  Nevill  might 
have  excused  himself  to  the  King ;  or  he  might  have 
waived  it,  and  submitted  to  his  fine :  as  one  who  is 
distrained  to  be  a  knight,  or  one  learned  in  the  law 
is  called  to  be  a  serjeant ;  the  writ  cannot  make  him 
a  knight  or  a  serjeant.     And  when  one  is  called  by 
¥rrit  to  parliament,  the  order  is,  that  he  be  apparelled 
in  his  parliament  robes ;  and  his  writ  is  openly  read 
in  the  Upper  House,  and  he  is  brought  into  his  place 
by  two  lords  of  parliament,  and  then  he  is  adjudged, 
in  law,  inter  pares  regni  *." 

60.  The  proof  of  a  sitting  in  parliament,  by  virtue  i  inst.  16  fr. 
of  a  writ  of  summons,  must  be  by  the^  records  of  par- 
liament :  for  Lord  Coke  says,  if  issue  be  joined  in 

any  action,  whether  a  person  be  a  baron,  &c.  or  not, 
it  shall  not  be  tried  by  a  jury,  but  by  the  records  of 
parliament. 

61.  The  ancient  records  or  rolls  of  parliament 
seldom  contain  proof  of  the  sitting  in  parliament  of 
any  lord.  No  lists  of  the  peers  who  attended  are  to 
be  found  in  them,  nor  are  the  names  of  any  of  the 
peers  who  were  present  mentioned,  except  where 
they  are  appointed  triers  of  petitions,  or  appear  to 
have  acted  in  some  particular  situation. 


*  There  is  an  instance  of  a  person's  taking  his  seat  by  proxy. 
Vide  Camden's  Ann.  anno  1597.  . 


tary. 
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62.  The  printed  Journals  of  the  Lords  contain  lists 
of  all  the  peers  who  attended ;  and  though  not,  in 
strictness*  records,  they  have  been  admitted  by  the 
House,  in  all  modem  cases,  as  sufficient  evidence  of 
a  sitting* 

Areheredi.        03,  Although  writs  of  sununons  to  parliament, 

whether  addressed  to  persons  never  summoned  before, 
or  to  ancient  barons,  for  in  both  cases  the  writs  have 
in  general  been  exactly  similar,  do  not  contain  any 
words  of  limitation,  except  in  one  instance,  which  will 
be  mentioned  hereafter ;  yet  it  appears  to  have  been 
long  settled,  that  where  a  person  has  been  summoned 
to  parliament  by  the  usual  writ,  and  takes  his  seat 
in  the  House  of  Lords  by  virtue  of  such  writ,  he 
acquires  the  dignity  of  a  baron,  not  only  for  himself^ 
but  also  for  all  his  lineal  descendants,  both  male  and 
female. 

1  losu  9  k         64.  Lord  Coke  was  clearly  of  this  opinion,  havings 

.  laid  it  down  as  fully  settled  in  his  time,  that  wh^e  a 

person  was  sununoned  to  parliament  by  writ,  and 

took  his  seat  under  such  writ,  his  blood  was  ennobled 

to  him  and  his  heirs  lineal. 

65.  This  doctrine  has,  however,  been  controverted 
by  Mr.  Frynne,  in  his  Plea  for  the  Lords,  and  in  his 
Register  of  Parliamentary  Writs }  by  Mr.  Elsynge, 
in  his  Manner  of  holding  Puliaments}  and  by 
Mr.  West,  in  his  Inquiry  into  the  Manner  (^  creat* 
ing  Peers.  The  substance  of  their  arguments  may 
be  thus  reduced. 

66.  1st,  They  observe,  that  in  the  writs  oi  awn* 
mons  to  parliament,  neither  the  words  banHit  barony^ 
nor  heir9,  are  to  be  found*  And  as  the  King  cannot» 
by  his  letters  patent,  create  any  man  a  baron  or  peer« 
in  fee  or  in  tail,  withont  express  words  of  eieationi 
and  limitation  in  the  patent,  for  that  purpose;  and 


ii%fr». 
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as  in  all  the  patents  thatpassedfrom  the  20  Hen.  VIIL, 
there  was  not  only  a  special  clause  inserted  for  creat- 
ing the  patentee's  barons,  but  also  for  enabling  them 
and  their  heirs,  or  the  heirs  of  their  bodies,  to  hold 
and  possess  a  seat  and  place  in  parliament ;  it  seemed 
equally  necessMy,  that  special  words  of  limitation 
should  be  inserted  in  writs  of  summons,  to  persons  < 
who  were  not  at  the  time  peers  of  parliament :  such 
as  was  practised  in  the  case  of  Henry  Bomflete,  who 
being  summoned  to  parliament  in  27  Hen.  VI.,  this 
dause  was  inserted  in  his  writ,* — Volumus  enim  vos  et  }  1°«*«  ^^«  • 
hoeredts  vestros  masculos  de  corpore  vestro  kgithne 
exeuntes  Baranes  de  Vescy  existere. 

67.  2d,  It  was  a  known  rule  of  law,  that  the  Kang's 
grants  could  not  enure  to  two  intents,  especially  when 
one  of  them  was  clearly  expressed,  and  the  other 
not  Now  if  a  writ  of  siunmons  did  create  any  person 
a  baron  or  peer,  it  operated  by  way  of  grant ;  which 
must  be  by  the  implication  of  an  intent,  not  only  not 
expressed,  but  perfectly  foreign  to  that  which  was, 
and  therefore  at  least  in  every  thing  but  a  writ  of 
summons,  could  be,  in  law  only  intended :  for  the 
intention  of  the  King,  clearly  expressed  in  the  writ, 
was  not  to  create  the  person  summoned  a  baron,  but 
ovly  to  omsult  and  treat  with  him  concerning  the 
afidrs  of  the  nation ;  which  certainly  might  be  done 
without  his  being  a  baron. 

68.  9d,  If  a  writ  of  summons  alone  ennobled  the 
person  to  whom  it  was  addressed,  and  his  descend- 
aatSy  then  were  all  the  Judges,  the  King's  Ser- 
jeaata  at  Law,  the  Masters  in  Chancery,  and 
several  other  persons  ennobled ;  for  they  received 
writs  of  summons,  nearly  similar  at  one  time,  and 
exactly  Similar  at  another,  to  those  that  were  issued 
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to  the  earls  and  barons,  and  attended  parliament  in 
pursuance  of  those  writs;  yet  they  never  claimed  to 
be  peers. 

QQ.  4th.  It  appeared,  from  the  lists  of  the  ancient 
writs  of  summons,  that  during  the  reigns  of  the  three 
Edwards,  some  persons  received  writs  of  summons 
only  once,  some  twice,  and  some  during  their  lives ; 
but  none  were  sent  to  their  descendants. 

70.  It  would  perhaps  be  impossible  to  give  a  satis- 
factory answer  to  the  arguments  above  stated,  nor 
has  it  hitherto  been  attempted.  It  must,  therefore, 
be  admitted,  that  something  more  than  a  writ  of 
summons,  and  a  sitting,  was  formerly  necessary  to 
create  ah  hereditary  dignity. 

71.  Mr.  Elsynge  was  of  opinion,  that  investiture 
of  robes  was  necessary  to  ennoble  a  person  sunmioned 
by  writ.     And  this  idea  is  strongly  confirmed  by  the 

ante,  §  59.    resolution  of  the  Judges  in  Lord  Abergavenny's 

case.-— **  And  when  one  is  called  by  writ  to  par- 
liament, the  order  is,^  that  he  be  apparelled  in  his 
parliament  robes ;  and  his  writ  is  openly  read  in  tlie 
Upper  House,  and  he  is  brought  into  his  place  by 
two  lords  of  parliament,  and  then  he  is  adjudged,  in 
law,  inier  pares  regnx!^ 

72.  But  however  strong  the  objections  to  Lord 
Coke's  doctrine  may  appear,  there  can  be  no  doubt 
but  that  it  was  fully  settled,  when  he  wrote,  that  a 
writ  of  summons  to  parliament,  and  a  sitting  in  pur- 
suance thereof,  as  a  peer,  except  in  the  case  of  a 
spiritual  person,  operated  as  a  creation  of  a  dignity, 
descendible  to  the  lineal  heirs,  or  heirs  of  the  body  of 

« 

Vide  infra,     the  person  so  summoned ;  and  this  point  has  been 
^*  ^*  confirmed  by  so  many  subsequent  decisions,  that  it  is 

not  now  to  be  shaken. 
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7S.  It  has  been  a  very  ancient  practice  to  call  up  of  Wriu  to 
the  eldest  sons  of  earb  to  the  House  of  Lords  by  L**®  ^^5** 

"^    oons  of 

writ  of  summons,  by  the  name  or  title  of  a  barony  Peers, 
vested  in  their  fathers.     In  all  which  cases  they  have 
been  allowed  to  take  their  place  in  parliament,  accord* 
ing  to  the  antiquity  of  the  barony,  by  the  name  of 
which  they  were  summoned. 

74.  Dugdale,  at  the  end  of  his  Summons  to  Par* 
liament,  has  given  a  list  of  those  eldest  sons  of  peers 
who  had  been  summoned  in  this  manner.  The  first 
of  these  was  Thomas  Arundel,  Lord    Maltrayers, 

-eldest  son  to  Richard  Fitzallan,  Earl  of  Arundel,  in 
«2  Edw.  IV.  In  16  Cha.  L,  Henry  Howard,  eldest 
9on  of  the  Duke  of  Norfolk,  was  called  up  to  the 
House  of  Lords,  by  writ  of  summons,  by  the  title  c^ 
Lord  Mowbray,  which  was  the  most  ancient  title  of 
the  Norfolk  family,  and  was  placed  first  upon  the 
barons  bench. 

75.  This  practice  has  been  adopted  in  all  other 
similar  cases  ;  and  it  has  been  determined,  that  a  writ 
of  summons  of  this  kind  creates  a  dignity,  which  is 
hereditary  in  the  blood  of  the  person  so  summoned,    infra,  e.  3. 

76.  It  has  been  stated,  that  all  dignities  by  tenure  Dignities  by 
were  created  by  charter,  containing  a  grant  of  the  *^*'*^*'' 
lands  to  which  the  dignity  was  annexed.    Dignities, 

as  personal  honours,  have  also  been  created  in  early 

times  by  royal  charter,  of  which  Selden  has  published  id.  §  lO. 

several. 

77.  We  find  in  the  Rolls  of  Parliament,  that  in  Vol.  2. 273. 
36  Edw.  III.  the  Chancellor  declared  to  the  parlia- 
ment the  King's  intention  to  honour  such  of  his 

sons  as  were  of  full  age.     That  his  son  Libnel,  who 
was  then  in  Ireland,  should  be  Duke  of  Clarence ; 
his  son  John,   Duke  of  Lancaster ;    and  his  son 
Vol.  in.  N 
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Edmund  Earl  of  Cambridge.  After  which  the  King 
did  gird  his  son  John  with  %  sword,  and  set  on  his 
head  a  cap  of  fur,  and  upon  the  same  a  circlet  of 
pearls  and  gold,  and  named  him  Duke  of  Lancaster ; 
and  thereof  gave  him  a  charter.  In  Kke  manner  the 
King  girded  his  son  Edmund  with  a  sword,  and 
named  him  Earl  of  Cambridge,  and  thereof  gav6  him 
a  charter. 
Vol.  3. 205.        78-  In  the  Rolls  of  Piirliament,  9  Rich.  II.,  there  is 

an  account  of  the  confirmation  of  a  charter,  by  which 
that  prince  had  granted  to  his  uncle,  Edmund  ^aA 
of  Cambridge,  the  dignity  of  Duke  of  York.  The 
-charter  is  recited,  of  which  the  operative  words  are  ; 
— In  dticem  ereximus^  eidem  ducatus  JEbornm  tituhtm 
assignantes,  et  ncmen.  And  the  King,  with  the 
consent  of  Parliament,  confirmed  it,  and  invested 
him  with  the  dignity,  by  delivery  of  the  charter ; 
girding  him  with  a  sword,  and  putting  on  his 
Jiead  a  cap  of  honour,  and  a  circlet  of  gold,  or 
coronet. 

ByLettera         79-  I^  *^^  ^^^  of  King  Richard  IL  it  became  a 
Patanu         practice  to  create  dignities  by  letters  patent  under  the 

great  seal;  the  first  instance  of  which  is  said  to  have 

been  in  the  elevendi  year  of  that  Prince's  reign ;  when 

John  Beauchamp  de  Holt  was  created  Loid  Beau- 

1  Inst.  16  h.   champ  by  letters  patent    **  Before  whom  (says  Lord 

^^'^•^'^•S^^- Coke)  there  was  never  any  baron  created  by  letters 

patent,  but  by  writ."  Therefore,  whenever  a  barony 
appears  to  have  existed  before  the  11  Rich.  II.,  it 
must  be  taken  to  be  either  a  barony  by  tenure  or  by 
writ. 

80.  In  all  letters  patent,  by  which  a  dignity  is 
created,  there  is  a  clause  of  investiture,  similar*  to 
that  contained  in  the  ancient  charters.     And  Dugdale 
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says,  the  Solfemn  investiture  of  barons  created  by  Bar.  Vol.  2. 
lettcis  patent.  Wis  perfbrtned  by  the  ifCirtg  himself,  ColUps,  Ii22. 
by  |nlttifig  xm  thfe  iieW  baron  a  robe  6f  scarlet,  and  a  Append, 
hood  fiitred  with  mlhfeVfef .     This  form  continued  till  - 
the  13  James  I.,  when  the  lawyers  declared  that  the 
delivery  of  the  letters  patent  was  sufficient,  without 
any  cetetaohy. 

81.  Itt  the  case  of  letters  patent,  the  creation  of 
the  dignity  is  perfect  and  complete,  as  soon  as  the 
great  seal  is  put  to  the  patent.     Hierefore,  although  12  Rep.  71. 
the  glantee  should  die  before  he  takes  his  seat,  yet 
the  dignity  will  descend  to  his  posterity. 

88.  Henry  Waldegrave  being  created  Baron  Walde-  Joum. 
grave  by  letters  patent,  1  James  II.,  to  him  and  the  ^^^'  ^*'  ^®^' 
heirs  tttale  of  his  body,  but  dying  before  he  sat  in 
parliament,  his  eldest  son  was  introduced  in 
his  tobes,  and  took  his  seat.  The  present  Lord 
Walsingham  took  his  seat  under  the  same  circum- 
stances^ 

S5.  It  is  laid  down  by  Lord  Coke,  that  where  1  inst.  16  h. 
a  person  h  created  a  peer  by  letters  patent,  the  i2Rep.7i.^ 
Mate  ()f  inheritance  must  be  limited  by  apt  and 
propet  Words,  or  else  the  gfant  is  void.    Tlie  usual 
Hniit^tidn  is  to  the  heirs  male  of  the  body  of  the 
fifdt  granted,     tn  some  it  is  confined  to  heirs  male 
by  a  particular  person :  and  in  some,  the  dignity  is  ^^^«  »nfr*« 
limited,  in  default  of  heirs  male,  to  the  eldest  heir 
fem^e. 

ti.  Where  a  man  possessed  of  a  dignity  marries,  ByMarn^. 
hii  wife  becomes  entitled  to  the  same  during  her 
life,  unless  she  afletwards  marries  a  commoner  \  in 

» 

whith  case  fihe  lodes  the  digaity.     If  a  woman  be  JouVn. 

•       Vol  15  241 

noble  by  birth,  whosoever  she  marries,  she  remams  nnit.  igk* 
noble ;  fbt  birthright  is  caracter  indeUbiUs.  6  Rep.  63  h. 
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On  whom  85.  The  Crown  may  confer  a  dignity  on  any  person* 

b^nferred.  '^^^  though  it  was  formerly  resolved  by  the  House  of 

Lords,  that  a  person  who  was  a  peer  of  Scotland 
could  not  be  created  an  English  peer,  yet  that  is  now 
altered. 
%Vhetber  86.  It  seems  doubtful  whether  a  person  can  refuse 

iSSsS?^"    or  waive  a  dignity.    Lord  Coke  says,  "  If  the  King 
4  Inst.  44.      <:alleth  any  knight  or  esquire  to  be  a  lord  of  parlia- 
ment, he  cannot  reAise  to  serve  the  King  there,  in 
itto  comrnuni  cansilio^  for  the  good  of  his  country.'' 
ante.  And  in  Lord  Abergavenny's  case,  the  Judges  appear 

to  liave  been  of  that  opinion. 
1  p.  Wms.         87.  This  doctrine  is  contradicted  by  Lord  Chan- 

592. 

cellor  Cowper,  who  held  that  theKing  could  not  create 
a  subject  a  peer  of  the  realm  against  his  will ;  because 
It  would  be  then  in  the  power  of  the  King  to  ruin 
a  subject,  whose  estate  and  circumstances  might  not 
l)e  sufficient  for  ^the  honour.  He  also  held,  that  a 
minor  might,  when  of  age,  waive  a  peerage  granted 
to  him  during  his  minority. 
Idem.  88.  Lord  Trevor  was  of  a  different  opinion,  and 

held,  in  conformity  with  Lord  Coke,  that  the  King 
had  a  right  to  the  services  of  his  subjects,  in  any 
'        situation  he  thought  proper :  and  instanced  in  the 
case  of  the  Clown's  having  po^er  to  compel  a  subject 
to  be  a  sheriff;    and  to  fine  him  for  refusing   to 
serve.     He  ob^terved,  that  in  Lord  Abergavenny's 
case,  it  was  admitted  the  King  might  fine  a  person 
whom  he  thought  |>roper  to  simunon  to  the  House  of 
Peers ;  it  being  there  said,  that  a  person  might  choose 
to  submit  to  a  fine :  and  if  it  \^ere  allowed  the  King 
might  fine  one  for  not  accepting  the  honour,  and  not 
appearing  upon  the  writ ;  the  King  might  fine>  toties 
quoties^  where  there  was  a  refusal,  and  consequently 


[ 
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might  compel  the  subject  to  accept  the  honom*. 
That  it  was  not  to  be  presumed  the  King  would  grant 
a  peerage  to  any  one  to  his  wrong,  any  more  than  he 
would  make  an  ill  use  of  pardoning ;  all  which  were 
suppositions  contrary  to  the  principles  upon  which 
the  constitution  was  framed^  which  depended  upon. . 
the  honour  and  justice  of  the  Crown. 


J^S 
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CHAP.  IL 

Of  the  Estate  which  may  he  had  in  a  Bigtuiy. 


1 .  Digntltes  art  Real  Property, 
4.  What  Eitate   may    be    had 

therein. 
6.  May  be  entailed. 
9.  WUh  a  Remainder  over. 

10.  Or'granted  for  Life, 

11.  Not  subjwt  to  Curtesy. 
18.  Cannot  be  aliened. 

24.  Nor  surrendered  to  the  King. 
26.  Nor  extinguished  by  a  new 

TitU. 
29.  An  Earldom  does  not  attract 

a  barony. 


33.  DignUies  forfeited    by  M- 

tainder. 
38.  Where  entailed  not  forftMtd 

for  Felony. 
40.  Corruption  of  Blood. 
42.  Does  not  extend  to  entmkd 

Dignities. 
44.  Restitution  of  Blood. 
48.  ji  Digmty  hm^  be   lost  by 

Ponerty. 
51.  Not  xoUt^  the  Statutes    of 

Lhniiation. 


Section  1* 

Diffnlties  are  A  ^^  dignities  having  been  originally  annexed  to 
redProperty.  S\.  lands,  were  considered  as  incorporeal  heredita- 
ments, wherein  a  person  might  have  a  freehold  estate. 
And  although  dignities  are  now  become  little  more 
than  personal  honours;  yet  they  are.  still  classed 
under  the  head  of  real  property. 

2.  In  conformity  to  this  principle  it  was  formerly 
held  that  a  dignity  must  have  been  created  of  some 
piurticular  place,  in  order  that  it  might  appear  to  be 
annexed  to  land,  and  thereby  become  a  real  heredita- 
ment. But  Lord  Holt  was  of  opinion  that  this  is 
not  now  necessary. 

3.  Where  a  person  is  created  a  baron  of  a  partieu- 
lar  place,  that  place,  though  a  family  mansion,  does 

5 


1  Inst.  20  a. 
1  Ld«Rayin« 
10. 
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not  thereby  become  the  caput  barome,  so  as  to  exclude 
a  widow  from  being  endowed  of  it. 

Thomas  Gerard  having  been  created  Lord  Gerard  Gerard  v. 
of  Gerard's  Bromly»  by  letters  patent,    he  being  5Mod/64. 
then  resident  in  the  said  capital  messuage,  a  question  ^ — ^• 
arose  in  a  writ  of  dower,  brought  by  the  widow  of  a 
]Lofd  Gerard,  whether  the   said  capital  messuage 
became    thereby  caput  haronke.      It  was  resolved 
that  it  did  not,  because  it  was  not  a  feudal  barony ; 
for  the  authorities .  cited  raust^be  intended  of  feudal  iLd.Rftym* 
baronies ;    and  this  privilege  was  aUowed  to  them.  ''' 
because  they^  ought,  upon  necessity,  to  defend  the 
realm,  to  which  they  were  bound  by  tenure.    For  the 
King,  at  the  creation  of  the  barony,  gave  to  the  baron 
lands  and  rents,  to  hold  of  him  for  the  defence  of  the 
realm.  *  Then  this  could  not  be  a  feudal  barony,  for 
it  was  in  the  seisin  of  the  Gerards  before ;  therefore 
wa3  not  given  to  the  Gerards  by  the  King,  at  the 
creation  of  the   barony.      The  widow   recovered 

dower^ 

« 

4.  While  dignities  were  annexed  to  lands,   the  WhatBrtattr 
persons  seised  of  those  lands,  if  tenants  in  fee  simple,  herein. 
must  have  had  the  same  estate,  in  .the  dignity ;  and 

a  person  mi^t  also  have  a   qualified  fee  in  the 
dignity,  as  appears  from  the  case  of  John. Talbot;  ante. 
which  has  been  already  stated. . 

5.  Ab  to  dignities  created  by  writs  of  summons, 

LfOrd  Coke  says  — "  And  it  is  to  be  observed,  that  l  Inst.  16 1. 
if  he  be  generally  called  by  writ  to  parliament,  he 
hath  a  fee  simple  in  the  barony,  without  any  word^  of 
inheritance.''  This  expression  is  inaccurate ;  and 
Lord  Coke  has  corrected  it  in  the  same  page,  by 
adding,  '^  and  thereby  his  blood  is  ennobled  to  him 
a^d  his  heirs  lineal.'' 

N.4  * 
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Dignities  of  this  kind  being  descendible  to  females/ 

have  generally  been  called  baronies  in  fee  ;  but  this 

is  not  strictly  so,  for  they  are  descendible  only  to  the 

infra,  c  3,      lineal  heirs  of  the  person  first  summoned.    • 

May  be  en-        g.  A  dignity  may  be  entailed  within  the  statute 

De  DoniSy  for  it  concerns  land.  Thus,  it  wad  resolved 
NeWU's  Case,  by  all  the  Judges  in  7  James,  that  where  Ralph  Nevill 
'  ^P*     •     ^as^  by  letters  patent,  created  Earl  of  Wesmoreiand, 

to  him  and  the  heirs  male  of  his  body,  an  estate  tail 
was  thereby  raised  i   and  not  a.  fee  conditional  at 
common  law* 
]J^'  ^e,^'       Lord  Coke  says,  a  name  of  dignity  may  be  entailed 

within  the  statute,  as  dukes,  marquesses,  earls,  vis- 
counts, and  barons ;  because  they  are  named  of 
some  county,  manor,  town,  or  place. 

7.  A  dignity  may  not  only  be  entailed  at  its  first 
creation,  but  also  a  dignity  originally  descendible  to 
heirs  general  may  be  entailed,  by  an  act  of  parlia- 
ment, upon  the  heirs  male  of  the  body  of  the  person 
seised  thereof 
Earldom  of        8,  Robert  de  Vere,  Duke  of  Ireland  and  Earl  of 

Oxford,  was  attainted  in  1 1  Rich.  IL  by  parliament. . 
And  in  16  Rich.  II.  that  prince,  by  assent  of  parlia* 
ment,  restored  to  Aubrey  de  Vere,  and  his  heirs  maid 
for  ever,  the  estate  and  honour  of  Earl  of  Oxford. 

Collins,  173.       I^  ^^®  y^^^  1626,  a  contest  arose,  in  consequence 
W.Joncs,96.  of  the  death  of  Henry  de  Vere,  Earl  of  Oxford, 

respecting  the  right  to  that  earldom,  between  Robert 
de  Vere,  claiming  under  the  entail,  created  by  the 
act  16  Rich.  II.  as  heir  male  of  the  body  of  Aubrey 
de  Vere,  and  Lord  Willoughby  of  Eresby,  claiming  as 
heir  general  to  the  last  earl. 

The  case  was  referred  by  King  Charles  I.  to  thii 
House  of  Lords,  who  called  to  their  assistance  Lolrd 
Ch.  Just.  Crew,  Lord  Ch.  Baxon  Walter,  Doddridge^ 
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and  Yclverton,  Justices ;  and  Baron  Trevor.  Theii* 
opinion  on  this  point  was  delivered  by  Lord  Chief 
Just.  Crewe ;  whose  exordium  is  so  eloquent,  that  it 
shall  be  transcribed. 

«  This  great  and  weighty  cause,  incomparable  to 
any  other  that  hath  happened  at  any  time,  required 
great  deliberation,  and  solid  and  mature  judgement,  to 
determine  it ;   and  I  wish  that  all  the  Judges  of 
England  had  heard  it,  (being  a  case  fit  for  all)  to  the 
etid  we  altogether  might  have  given  our  humble  advice 
to  your  Lordships  herein.     Here  is  represented  to 
your  Lordships  certamen  honoris^  and,  as  I  may  well 
wy,  iUustris  honoris,  iUustrious  honour.    I  heard  agreat 
peer  of  this  realiPy  and  a  learned,   say,  when  he 
lived,  there  was  no  King  in  Christendom  had  such  a 
subject  as  Oxford.     He  came  in  with  the  Conqueror 
Earl  of  Gwynes :  shortly  after  the  Conquest  made 
Great  Chamberlain  of  England,  above  500  years  ago, 
by  Heniy  L,  the  Conqueror's  son,  brother  to  Rufus : 
by  Maud  the  Empress,  Earl  of  Oxford :    confirmed 
and  approved  by  Henry  Fitz-Empress,  Henry  II. 
Alberko  comiti,  so  earl  before.    This  great  honour, 
this  high  and  noble  dignity,  hath  continued  ever  since 
in  the  remarkable  simame  of  De  Vere,  by  so  many 
ages,  descents,  and  generations,  as  no  other  king- 
dom can  produce  such  a  peer,  in  one  and  the  selfsame 
name  and  title.     I  find,  in  all  this  length  of  time,  but 
two  attainders  of  this  noble  family,  and  those  in 
stormy  and  tempestuous  times,  when  the  government 
was  unsettled,  and  the  kingdom  in  competition.    I 
have  laboured  to  make  a  covenant  with  myself  that 
affection  may  not  press  upon  judgement ;  for  I  sup- 
pose  there  is  no  man  that  hath  any  apprehension  of 
gentry  or  nobleness,  but  his  afiection  stands  to  th6 
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contiouafice  of  so  noble  a  name  and  house»  and  would 
take  hold  of  a  twig  or  twine  lJ;iread  to  aphold  it  And 
yet  tipie  hath  his  revolutions  :  there  must  be  a  period  . 
and  an  end  to  all  temporal  things— ^ni^  rerum  ;  an  end 
of  Q^mes  and  dignities,  and  whatsoever  is  terrene,  and 
why  not  of  J)e  Vere.  For  where  is  Bohun  ?  Where 
is  Mowbray  ?  Where  is  Mortimer  ?  Nay,  whiqh  is 
more  and  most  of  all ;  where  is  Hantagenet  ?  They  are 
entombed  in  the  urns  and  sepulchres  of  mortality. 
And  yet  l^t  the  name  and  dignity  pf  De  Vere  stand 
so  long  as  it  pleaseth  Crod.V 

The  Lord  Chief  Justice   and  his  brethren  were 
unanimously  of  opinion,  that  although  the  earldon;! 
of  Qx&rd  was  originally  held  in  fee  simple  by  the 
family  of  De  Vere,  yet  "  that  the  honour  of  the 
said  (^^Idom  of  0:}cford  was  entailed  upon  Aubrey 
De  Vere  and  his  heirs  male   by  the  parliament  of 
16  Rich.  Ih  i  and  that  an  estate  therein  to  the  heir^ 
male  y^  sufiiciently  raised  and  created  thereby ;  and 
was  so  r^put^d  and  enjoyed  by  many  descents  of  the 
e^rls »  which  could  not  have  been  (as  the  same  wa& 
limited)  if  the  saine  had  only  been  an  ordinance  of 
parliament :  and  that  the  said  honour  descended  and 
then  of  right  belonged  to  Robert  De  Vere,  a9  h^ 
male  of  the  said  Aubrey,  by  virtue  of  the  entail/' 
Joum.  V.  3.        The  House  qf  Lords  resolved  aqcordingjy,  and  th^ 
^^^*  n^Kt  day  Robert  De  Vere  took  his  sieat  as  Earl  of 

Oxford. 
With  a  Re-    -  9.  An  estate  in  remainder  may  be  limited  in  a 
mam  erovcr.  ^g^j^y^  ^^  commence  aftcf  the  detenninaticm  of  a 

7  Rep.  33.     prc^ceding  ^sta4;e  tail    Thus  tibe  earldom  of  Northum- 

_       b^rlapd  was  granted  to  Thomas  Percy  and  the  heirs 

male  qf  h}?  body  i   and  for  def^idt  of  such  issue^ 

to  H^gh  bi9  brother,  and  the  heirs;  male  of  his  body^ 
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lOp  Lord  Cok^  says,  the  King  ma^  cr^atQ  eHkpr  a  Or  granted. 
jsim^  or  9  wom^n  noWe  for  life ;  l^ut  wffe  for  yeton ;  ^^'   ^^®" 
bfeeiiu^e  tHw  it  might  go  to  executors  or  admixu- 
strntoira. 

Tber^  ar^  sevec^  modem  instaacea  of  digitttif 6 
gr^Rt^  to  4  person  for  life,  with  a  remamder  over 
to  other  person3 ;  such  ad  the  cafies  of  the  late  Duke 
of  Northumberland  and  the  late  Duke  of  Moatagua 

11.  While  dignities  were  annexed  to  the  poese^saoB  Not  subject 
of  particubr  eastlea,  manors,  &^^  the  husband  of  a  ^®  Curtesy, 
^om^n  seised  of  such  castles,  &e.  was  bound  «o  peiw 
(QTfn  the  s^ervic^s.  due  to  the  Crown  for  them ;  and  Dugd.  Sum. 
amo¥ig  others  to  attend  parliament :  so  that  he  ^n^  P^efecc. 
jayed  the  dignity  during  the  joint  lives  oi  himself  and 
hi^wife. 

le.  Monthermer,  who  married  the  Duehess  Doww  idem. 
4ger  of  Gloueaster,  was  summoned  to  pariiament  in  ^^^^^^ 
9n  £dw*  If  aa  ^1  of  Gloucester,,  and  to  all  suecoed- 
ing  p»Hiamenta  duriis^  her  liff^ :  vhen  3he  dia4  her 
$&n  (7«(mie  Eari  of  Gloucester,  And  MomthenMr  mm  12  Rep.  ii2« 
suwmofted  us  a  Imron. 

13.  Wb«r9  tibore  was  issue,  the  husband  becaaaie 
te»ant  hy  tbQ  owtesy  of  the  deputy.  Tltas  \£mi  1  ^^^  29^. 
Cok^  mentions  a  ease  in  the  reign  «f  Hen.  VI.,  vhete 
^  person  wat  allowod  to  hold  the  digniiy  of  £adi  of 
Salishury,  as  tonant  by  the  ciwtesy,  in  right  of  his 
wife  AtteJa*  1^  dftOghti^p  and  be^  of  th9  preoediiig 
earif  by  M^om  he  had  issue. 

14b  lo  4l9  reign  of  King  Heniy  VIII.,  Mr.  Wym- 
bisk  havhig  njamed  a  lady  entitled  tq  the  dignity  of 
Ta]idboys^  a  question  arose,  whether  ke  ought  to  have 
the  name  of  Lord  Taylboys,  in  rigkt  of  hia  wi^  or 
xMt.  Hie  King  consulted  the  twe^  CSiief  Justices, 
Doctor  Garner  Sifhop  of  Winehoaber,  and  Garter. 
First,  the  Kkig  demanded  of  the  two  Chief  Justices, 
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whether,  by  law,  Mr.  Wymbish  ought  to  have  the- 
name  of  Lcftd  Taylboys,  in  right  of  his  wife,  or  not- 
They  answered,  that  the  common  law  deaieth  little 
with  the  titles  and  customs  of  chivaby;  but  such 
questions  had  always  been  decided  before  the  con* 
:stables  and  marshals  of  England*  Then  the  King 
moved  the  questions  to  Doctor  Gardiner,  who  answered, 
that  by  the  law  which  he  professed,  dignity  was  de- 
nied, both  to  women  and  to  Jews.  I  like  not  that 
law,  quoth  the  King,  that  putteth  Christian  women 
and  Jews  in  the  same  predicament.  Tliat  law,  said 
Doctor  Gardiner,  as  I  take  it,  is  to  be  intended  €)f 
•dignity,  whereunto  public  office  is  annexed :  for  io. 
France  women  succeed  as  well  /  to  their  ancestors  v^ 
dignities,  as  in  patrimonies  ;  therefore  the  custom  of 
^very  region  is  to  rule  those  things.  Then  the  King 
asked  Garter  of  the  custom  of  England,  who  answered, 
•that  it  had  been  always  used  so  in  England  as  in 
France,  that  the  husband  of  a  baroness  by  birth  should 
use  the  stile  of  her  barony,  so  long  as  she  lived ;  and 
if  he  were  tenant  by  the  curtesy,  then  that  he  might 
use  it  for  term  of  his  life.  The  Chief  Justice  con- 
fessed that  custom  concerning  the  tenant  by  the 
t:urtesy  to  be  consonant  to  the  common  law ;  for  the 
4x>mmon  law  admitted  him  to  all  his  wife^s  inherit- 
«ance$,  of  which  she  was  seised  during  the  coverture, 
and  that  might  descend  to  their  issue ;  and  the  digiii^ 
was  parcel  of  the  inheritance :  which  Doctor  Gardiner 
coiifesKed ;  adding,  that  the  law  granting  the  more, 
mrhach  was  the  possession  of  the  barony,  could  not  be 
intended  to  deny  the  less,  which  "was  the  dignify  $  a 
thing  incident  to  it 

As  it  standeth  with  law,  said  the  King,  that  tenants 
by  curtesy  should  have  the  dignity,  so  it  standeth 
with  reason :  but  I  like  not  that  a  man  should 
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day  a  lord,  and  to-morrow  none,  without  crime 
committed ;  and  it  must  so  fall  out  in  the  husband  of 
a  baroness^  if  she  die  having  never  had  by  him  any 
children. 

The  Chief  Justice  confirmed,  that  in  that  point  the 
common  law  dissented  not  much  from  the  King's 
reason ;  for  the  husband  that  never  had  issue,  was 
thought  to  have  no  interest  in  law  in  his  wife's  in- 
heritance, more  than  in  respect  only  that  he  was  a 
husband ;  but  having  a  child,  then  he  acquired  a 
state  in  law,  and  was  admitted  to  do  homage,  and 
not  before. 

Tlie  King,  for  resolution,  said,  that  forasmuch  as  by 
their  speeches  he  understood  that  there  was  no  force 
of  reason  or  law  to  give  the  name  to  him  that  had  no 
issue  by  his  wife ;  that  neither  Mr.  W3anbish,  nor 
none  other,  from  thenceforth,  should  use  the  style  of 
his  wife's  dignity,  but  such  as,  by  curtesy  of  England, 
had  also  ri^ht  U>  her  possessions,  for  term  q{  his  life. 
The  which  opinion  the  persons  aforenamed  applauded  j^ 
and  so  the  sentence  stood. 

15.  Notwithstanding  this  recognition  of  the  doctrine 
of  curtesy  in  dignities,  the  claim  of  Richard  Bertie 
in  1580  to  the  barony  of  Willoughby,  in  right  of  his 
wife  Catherine  Duchess  of  Sufiblk,  as  tenant  by  the 
curtesy,  was  rejected ;  and  Peregrine  Bertie  her  son 
^as  admitted,  in  the  lifetime  of  his  father. 

16.  Mr.  Hargrave  has  observed,    that  two  other  ^  In*t.  29  6. 
claims  of  a  like  kind  were  made  in  a  few  years  after^ 

but  were  not  determined ;  and  he  could  not  learn 
that  there  had  been  any  claims  of  dignities  by  curtesy 
since  Lord  Coke's  time.  And  frohi  the  want  of  modem 
instances  of  such  claims,  as  well  as  from  some  late 
jcreations^,  by  which  women  werei  made  peeresses,  in 
order  that  the  families  of  their  husbands  might,  have 


190  TiUe  XXVL    Dignities.    Ch.  ii.   §  l6~l9. 

titles,  and  yit  the  husbfttid^  th^ttiselrei!  remiun  com* 
moneM)  it  ikirti^d  as  if  the  pl^v^ilitig  notlM  was 
^^imt  txxne^y  in  titles  of  hofiour.  Ho^tevet,  he  had 
not  discovered  whether  this  great  question  had  erer 
foitndiy  2^€iiy(id  the  jud^^mient  df  th^  House  of 
L6rds. 

17«  It  ftiay  AldO  be  observed,  thM  thfere  kre  tome 
nMdefn  infit&nees  Of  p^rsofiist  sittitig  in  parlisun^t  as 
heir  ft  td  thdr  mother's  dignities,  iti  the  lifetime  of 
thdir  Others,  which  would  not  have  been  allowed  if 
thfeir  &ther9  had  an  estate  by  the  curtesy  in  those 
dignities.  Thus  the  late  Duke  of  Northumberland  was 
allowed  to  6it  in  parliament  ad  Baron  Pen^y,  immedi- 
iitely  u^i^  the  death  of  hid  mother,  though  his  father 
was  living.  In  the  same  manner  the  late  Man|ais  of 
TownMild  Wis  allowed  to  take  his  seat  in  patliament 
M  Bai'on  tetT€t3  of  Chartley,  upon  the  death  of  his 
m&tiber^  though  his  father  wad  ^ive. 
Cannot  be  18.  Dignities  by  tetiure  appeat  to  havtf  beeft  for- 
ahened.         ^^^  ali^able ;  provided  such  alieiiitiwx  w^  made 

with  the  licence  of  the  Crown. 
Ryiey,  Piac.       10.  By  letter*  patent,  7  Edw.  II.,  fecitiflg  that  Ed- 
557!'  ^^^~    ^***  Deyncourt  (who  was  Baron  Blankeney)  having 

M  isdue  mule,  and  being  desifous  that  his  iitik^aht  and 
ftftns  might  coDtinae,  had  petiti6ned  His  MafeAy  for 
leAve  to  enfeoff  whom  he  pleased  of  his  m&nots  abd 
arms.  The  King  granted  him  his  licence  to  enfeoff  any 
person  of  his  manors,  &e.  so  as  the  saifie  might  remain 
lAer  his  decease  to  William  Beylicotui,  and  the  heirs 
male  of  his  body.  By  other  letters  patent,  10  ESdw.  n., 
the  King  gfanted  him  his  ficenee  to  enfeoff  Oliver  and 
John  Deyncourt  of  the  manor  and  soke  of  Bliwrfteney, 

See. :  thlt  the  said  Oiiiret  and  Jttn  tShtmld  te-enflMff 
the  s&id  Edmund  of  the  stfne,  it  hold  dtrring  itis 
lift,  and  ^«f  his  deeeftse  td  th«  s^  Wfiliam  B^yn- 
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court  and  the  heirs  male  of  his  body.    Lord  Coke  4  lost  126. 

saysy  it  appears  from  the  Close  Rolls  tiiat  this  Edmund 

sat  In  parliament  until  and  in  18  Edw^  II. :  that  aftet 

his  decease  his  assi^ee  sat  in  parliament  in  1  Edw.  III. 

by  the  name  of  William  Deyncourt  $  and  iti  his  heirs 

male  the  digfiity,  admame,  and  possesions  continued 

yntii  91  Hen.  YI.,  when  his  heir  male,  together  with 

the  name  and  dignity,  ceased. 

20.  Lord  Coke  also  says,  he  heard  Lord  Burghley  idem, 
vouch  a  record  in  the  reign  of  Edw.  IV.,  thai  the 
Lord  Hoe  having  no  issue  male,  by  his  deed  under 

his  seal,  granted  his  name,  arms,  and  dignity  over ; 
but  having  not  the  King's  licence  and  warrant,  the 
same  was  in  parliament  adjudged  to  be  void. 

21.  It  has  been  already  observed,  that  dignities  by  c.  l. 
tenure  have  been  frequently  settled  by  the  persons  hi 
possession  of  them,  upon  particular  branches  of  the 
family  of  the  settlor,  in  exclusion  of  others.  And 
the  cases  of  the  earldoms  of  Warwick  and  Arundel, 
and  baronies  of  Berkeley  and  Abergavenny,  in  which 
such  settlements  were  held  good,  have  been  already 
stated. 

i2i  When  dignities  ceased  to  be  annexed  to  the 
possession  <^  lands,  and  came  to  be  considered  as 
mere  personsd  inheritances,  the  right  of  alienating 
thtei  appears  to  have  been  gradually  taken  away: 
and  it  became  a  settled  rule,  that  a  dignity  was  an 
hereditament  inherent  in  the  blood  of  the  first  grantee, 
and  his  descendants ;  and  was  therefore  unalienable. 

f8.  In  the  case  of  the  barony  of  Ghrey  of  Ruthyn,  Joum.  v.  4. 
the  Housii  of  Lords  made  the  following  resolution  :-^  ^^^* 
'<  Upob  sdmewhat  which  was  spoken  of  in  argument 
contieming  a  .pow^  of  conveying  away  an  honour, 
it  was  resolved  upon  the  question,  nenme  contra^ 
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dicente^  that  no  person  that  hath  any  honour  in  him, 

and  a  peer  of  this  realm,  may  alien  or  transfer  die 

honour  to  any  other  person/' 

Norsurren-        24.  Dignities  might   also  be  surrendered  to  the 

kIm.  ^^  ^  King,  of  which  there  are  several  instances.    It  was 

iiowever  resolved  by  the  House  of  Lords  in  1640,— 
Joum.  ▼.  4,    <<  That  no  peer  of  the  realm  can  drown  or  extinguish 
'  his  honour ;  but  that  it  descends  to  his  descendants ; 

neither  by  surrender^  grant,  fine,  nor  any  other  con- 
veyance to  the  King.** 
Vi$copDt  25,  Lord  Viscount  Purbeck  surrendered  his  dig- 

Casershow  ^^V  ^  *^^  King  by  fine : ,  after  his  death  Mr.  ViUers, 
Pari  Ca.  1.  his  eldest  son,  petitioned  His  Majesty  for  the  title, 
293.  '  I'he  petition  being  referred  to  the  House  of  Lords,. 
Anno  1678.  jt  was  argued  on  behalf  of  the  petitioner,  that  this 
182.  was  a  personal  dignity  annexed  to  the  blood ;  and  so 

inseparable  and  immoveable,  that  it  could  not  be 
either  transferred  to  any  other  person,  or  surrendered 
to  the  Crown.  It  could  move  neither  forward  nor 
backward,  but  only  downward  to  posterity;  and 
nothing  but  deficiency,  or  a  corruption  of  blood, 
could  hinder  the  descent. 

The  Attorney  General  (Sir  William  Jones)  en- 

deavoured  to  support  the  surrender  upon  the  authority 

Journ.  r.i3.  of  several  ancient  precedents.    The  House  of  Lords 

resolved,—"  Forasmuch  as  upon  debate  of  the  peti- 
tioner's case,  who  claims  the  title  of  Viscount  Purbeck^ 
a  question  in  law  did  arise,  whether  a  fine  levied  to 
the  King  by  a  peer  of  the  realm  of  his  title  of  honour^ 
can  bkr  and  extinguish  that  title.  The  Lords  spiritual 
and  temporal,  in  parliament  assembled,  upon  very 
long  debate,  and  having  heard  His  Majesty's  Attorney 
General,  are  unanimously  of  opinion,  and  do  resoJve, 
that  no  fine  now  levied,  or  at  any  time  hereafter  to 
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be  levied  to  the  King,  can  bar  such  title  of  honour, 
or  the  right  of  any  person  claiming  under  him  that 
levied  or  shall  levy  such  fine/' 

36.  It  appears  to  have  beeu  formerly  doubted  whe-  Nor  extio- 
ther  a  barony  created  by  writ,  was  not  extinguished  q^w  Title!  * 
by  the  acceptance  of  a  new  barony  of  the  same  name. 
Thus  in  the  case  of  Lord  Delawarre,  it  was  resolved  n  Rep.  1. 
in  parliament,  39  Eliz.,  that  a  grant  of  a  new  barony  * 

of  J>elawarre  to  William  West,  who  was  not  then  in 
possession  of  the  ancient  barony  of  Dekwarre,  did 
not  merge  or  extinguish  the  ancient  barony,  but  that 
if  William  West  had  been  a  baron  entitled  to,  or  in 
possession  of  the  ancient  barony,  when  he  accepted 
the  creation,  the  law  perchance  might  have  been 
otherwise ;  but  that  remained  unresolved. 

S7.  It  seems,  however,  to  have  been  soon  after 
settled,  that  the  acceptance  of  a  new  dignity  did  not 
merge  or  destroy  an  ancient  one  ;  for  Lord  Coke  says  2  inat.  594. 
— <*  That  the  greater  dignity  doth  never  drown  the 
lesser  dignity,  but  both  stand  together  in  one  person: 
and  therefore  if  a  knight  be  created  a  baron,  yet  he 
remaineth  a  knight  still ;  and  if  the  baron  be  created 
an  earl,  yet  the  dignity  of  a  baron  remaineth,  et  sic 
4c  oFteris.'* 

^8.  In  the  case  of  the  barony  of  Willoughby  de  Collins,  321; 
Broke,  it  was  resolved  by  the  House  of  Lords,  that  f^^^  3 
the  grant  of  a  new  barony  of  Willoughby  de  Broke 
to  Sir  Foulk  Greville,  by  letters  patent,  to  him  and 
the  heirs  male  of  his  body,  he  being  then  in  posses- 
sion of  the  ancient  barony  by  writ,  did  not  destroy 
«uch  ancient  barony,  but  the  same  continued  and 
descended  to  his  sister  and  sole  heir,  and  from  her  to 
SirBichardVemey,  who  was  seated  in  the  House 
of  Lords  according  to  the  date  of  the  ancient 
barony. 

Vol.  IIL  O 
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An  Earldom       gg.  An  opinion  formerly  previuled,  Aat  where  a 

does  not  at-    .  i       •  i_  i_-  '^  :i  .1 

tract  a  pcFson  having  a  barony  by  wnt,  and  consequently 

Barony.         descendible  to  his  heirs  genera],  was  created  an  earl, 

Collins,  162.  a  »  » 

to  him  and  the  heirs  male  of  his  body ;  the  earldom 
attracted  the  barony,  so  that  they  could  not  be  after- 
wards separated. 
Cpilins,  195.      so.  This  doctrine  Was  fully  exploded  in  the  case  of 
Q,  3  '       *   the  barony  ^Grey  of  Ruthyn,  in  which  it  appeared 

that  Lord  Grey,  being  abanm  by  wdt,  was  created 
Earl  of  Kent,  by  letters  patent,  to  him  and  the  heiis 
male  of  his  body,  and  had  issue  two  sons,  the  eldest 
of  whom  became  Earl  of  Kent,  md  died  leaving  issue 
JourQ.vol.4«  a  daughter  only.  It  was  resolved*  that  the  barcmy 
^^^'  descended  to  the  daughter,  and  the  earldom  to  the 

younger  brother,  and  that  the  earldom  did  not  attract 
the  barony. 

31.  So  where  the  earidom  becomes  extinct,  the 
barcmy  will  notwithstanding  descend  to  the  heir 
general. 
Collins.  286.  3^*  In  the  year  l6d9j  the  claim  of  Benjamin  Mild- 
may  to  the  barony  of  Fitzwalter  was  heard  before  the 
King  in  council,  in  the  presence  of  the  two  Chief 
Justices,  Lord  Ch.  Baron  Hale,  the  King's  Chief 
Serjeant,  and  the  Attorney  and  Solicitor  Generai. 
The  petitioner  deduced  his  pedigree  fh)m  Kobert 
Fitewalter,  who  was  summoned  to  parliament  by  writ 
in  OS  Edw.  I.  and  several  times  afler.  The  ti^e  ^- 
scended  to  Robert  Fitswalter,  who  was  created 
Viscount  Fitzwaltef  and  E^l  of  Sossex.  This  Earl 
of  Sussex  had  two  sons ;  Henry  Earl  of  SilsseXy  and 
Sir  Humphrey  Ratdiffe.  Henry  had  two  sons ;  Tho- 
.  mas  Earl  of  Sussex  who  died  without  issue,  and  Hemy 
Earl  of  Sussex,  who  left  one  som  Robert  Earl  of  Sus* 
^ex,  and  one  daughter.  Lady  Frances^  who  nirritd 
Sir  Thomas  Mildmay,  to  whom  the  petitioDer  was 
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htk.  The  counsel  on  the  other  side  insnted  that  the 
tianmy  was  oierged  and  extinct  in  the  earidom,  by 
<;oming  to  Edward  the  last  Earl  of  Sussex,  who  died 
without  issue* 

The  question  being  put  to  the  Judges,  they  unani- 
mously agreed,  that  ^  if  a  banm  in  fee  simple  be 
made  an  eaii,  the  barony  will  descend  to  the  heir 
general,  whether  the  earldom  continue  or  be  extinct." 
With  which  opinion  and  resolution  His  Majesty  being 
f uUy  satisfied,  a  writ  of  summons  was  issued  to  Mr. 
Mildmay,  under  which  he  took  his  seat  as  Baron 
Fitzwalter. 

SS.  Every  kind  of  dignity  is  forfeited  by  the  at-  Dignities 
tainder  for  treason  of  the  person  possessed  of  it,  and  AtuS^^der^ 
<:an  only  be  revived  by  a  reversal  of  the  attainder. 

S4.  Charles  Nevill  Earl  of  Westmoreland,  to  him  NeviirsCase^ 
and  the  heirs  male  of  his  body,  by  letters  patent,  was  '  *®P*  ^* 
attainted  of  high  treason  by  outlawry,  and  by  act  of 
parliament ;  anddied  without  issue  male :  iq>oh  which 
Edward  Nevill,  in  2  Ja.  I.  claimed  to  be  Earl  of  West- 
moreland, as  heir  male  of  the  foody  of  tiie  first 
gmntee. 

It  was  resolved  by  all  the  Jui^^es,  that  fdthoii^h  the 
dignity  was  witUn  the  statute  De  donis  conditionali" 
kus^  yet  that  it  was  forfeited  by  a  condition  in  law, 
Umte  annexed  to  the  estate  of  the  dignity.  For  an 
eaii  has  an  office  of  trust  and  confidence  ;  and  when 
such  a  person,  against  the  duty  and  end  of  his  dignity, 
takes  not  only  council,  but  also  arms  against  the 
King,  to  destroy  him,  and  there<^is  attainted  by  due 
course  of  law,  by  l^t  he  hath  forfeited  his  dignity ; 
in  tiie  same  manner  m  if  tenant  in  tail  of  an  oflice  of 
trusft  misuse  it,  or  use  it  not ;  these  are  forfeitures  of 
sucfe  iofiee  for  ever,  by  force  of  a  conditi<Hi  in  law, 
Itocft^  Mfnexed  to  their  estates.    It  was-  also  resolved, 
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that  if  it  luul  not  been  forfeited  by  the  commoQ 
Tit.  2.  c.  2.  law,  it  would  have^  been  forfeited  by  the  '3tatut$ 
*^^'  26Hen.VIIL 

35.  Where  a  person  is  tenant  in  tail  of  a  dignity^ 
with  remainder  in  tail  tto  another,  and  the  first  tenant 
in  tail  is  attainted  of  high  treason,  the  dignity  is  for- 
feited, as  to  him  and  his  descendants ;  but  upon 
failure  of  such  descendants,  it  becomes  vested  in  the 
remainder-man. 
7  Rep.  34  a.       36.  Thomas  Percy,  who  was  Earlof  Northumber- 

land«  to  him  and  the  heirs  male  of  his  body,  remainder 
to  his  brother  Hugh  Percy,  in  the  same  manner  was 
attainted  of  high  treason  and  executed,  having  no 
issue  male ;  upon  whicK  Hugh  Percy  became  Earl  of 
Northumberland. 

37^  A  dignity  descendible  to  heirs  general  is  also 
forfeited  by  attainder  of  felony  of  the  person  pofr- 
sessed  of  it. 
wiiere  in-  38.  Where  a  tenant  in  tail  of  a  dignity  is.  attainted 
f"rf  u"d  f  r  ^^  felony,  the  dignity  is  only  forfeited  during  his  Jife, 
Felony.  and  after  his  decease  it  vests  in  the  person  entitled  to 
m2.  c. 2.    .^  ^^  fomum  doni.    For  the  statute  26 Hen.  VIIL 

does  not  eictend  to  this  case. 

39*  Lawrence  Earl  Ferrers,  to  whose  ancestor  the 

dignity  had  been,  granted  by  letters  patent  in  1711» 

to  hold  to  him ,  and  the  heirs  jmale  of  his  body,  was 

convicted  and  executed  for  murder,  in  the  year  1760. 

But  having  left  no  issue,  the  dignity  was  not  forfeited^ 

'Jouni.v,29.  but  descended  to  his  brother  Washington  Ferrers, 
» 690.  ^j^Q  ^^^^  jjjg  ^^^^  accordingly. 

» Corruption        40.  In  the  case  of  a  dignity  descendible  to  heirs. 

'  ®^  Blood.       general,  the  attainder  for  treason  or  felony  of  any. 

Tit. 29.  $2.    ancestor  of  a. person  claiming  such  dignity,  through 

whom  the  claimant  must  derive  his  title,  though  the^ 
person  attainted  was  never  possessed  of  the  dignity^ 


TiOeXX^.    Dignities.  Ch.  ii.   §40—45.  197 

bar  such  claim ;  for  the  blood  of  the  person  at- 
tamted,  being  corrupted,  no  pedigree  can  be  derived 
through  him  :  so  that  the  dignity  becomes  vested  in 
the  Crown  by  escheat ;  and  is  thereby  destroyed; 

41.  In  1723,  the  Reverend  Robert  Lumley  Lloyd  Barony  of 
claimed  the  barony  of  Lumley,  which  wascreated  by    ^""  ^^' 
,writ  of  summons  In  8  Rich.  IL  as  heir  to  Ralph  L<Mrd 
Lumley,  the  person  first  summoned  to  parliament. 

It  appeared  tlmt  the  title  had  descended  to  John  Lord 
Lumley,  and  that  Greorge  Lumley  his  eldest  son  was 
attainted^  of  treason,  and  died  in ;  the  lifetime  of 
his.  j&ther,  leaving  issue,  John  Lumley,  who  died 
without  issue;  and  that  Spandian  Lloyd  was  his 
cousin  and  next  heir,  viz.  eldest  son  of  Barbara  Wil- 
liams, sister  of  the  said  John  Lord  Lumley.  That  ^«^«  P-  C. 
Spandian  Lloyd  died  without  issue, .  and  that  Henry. 
Lloyd  his  next  brother  bad  issue  Henry  bis  eldest  son, 
who*  was  father  to  the  claimant. 

The  House  of  Lords  resolved,  that  the  petitioner; 
hadnot  any  right  to  a  writ  of  summons  to  parliament, 
as  prayed  by  his  petition. 

42.  In  the  case  of  entailed  dignities,  no  corruption  Does  not 
of  blood  takes  place.  A  dignity  in  tail  may  therefore  enuSed^ 
be  claimed  by  a  son  surviving  an  attainted  father,.  Dignities. 
wha  never  was  possessed  of  the  dignity.  For  the  son 

may  in  such  a  case  claim  from  the  first  acquirer,  per 
Jarmam  donij  as  heir  male  of  his  body,  within  the 
description  of  the  gift,  without  being  affected  by  the 
attainder  of  his  father,  or  any  other  lineal  or  cpUa-  2  Hale  P.  C. 

.  ^  356. 

teral  ancestor. 

43.  In  1764,  John  Murray  presented  a  petition  to  Joum.  v.dO.. 
His  Majesty,  stating  that  his  gjrandfather  John  Mai'quis 

of  Athol  was  by  letters  patent  created  Duke  of  Athol, 
to  him  and  the  heirs  male  of  his  body.  That  the  said 
Duke  of  Athol  died  in  ni5^  leaving  James  his  eldest 
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Mn»  wbofiUGoeeded  to  the  titk,  andGeorgc  fais  second 
son,  who  wa»  the  petitioiier^  &th«.  That  the  said! 
Geoige  was  in  the  year  V74A  attainted  of  high  trea^ 
soop  by  act  of  paiiiament,.  and  died  in  I76O,  leaving 
the  petitioner  his  ddest  ton.  That  James^  the  second 
duke  of  Athol^  died  m  I76I,  without  leaving  any 
issue  nude.  That  the  petitioner  had  consulted  many 
gentlemen  learned  in  the  kw  ofEngland,  particuiariy 
the  HonouraUe  Charles  Yorke^  Sir  Fletchw  Norton^ 
and  Mr.  De  Grey,  whether  the  said  attainder,  under 
the  circutoistancea  of  the  case,  could  be  any  bar  to^ 
the  petitioner's  succeeding  to  the  said  title  upon  the 
death  of  his  said  uncle,  James  Duke  of  Athol  ^  and 
the  said  gentlemen  were  unanimously  of  opinion,  that 
as  by  the  law  of  England  in  a  like  case,  no  ol]jection 
could  arise  from  the  said  attainder  ^  and  as  by  the 
statute  of  7  Anne,  all  persons  attainted  of  trsason  in 
Scotland  were  liable  to  the  same  ooiruption  of  bloody, 
pains,  penalties,  and  forfeitures,  as  persons  convicted 
or  attainted  of  high  treason  in  England,  the  petitioner 
would  be  clearly  entitled  to  succeed  to  the  said  honors^ 
The  petitioner  therefore  prayed,  that  proper  directions 
i^uld  be  given  for  having  the  petitioner's  right  de* 
clared  and  established. 

This  petition  was  referred  to  the  House  o£  Lords, 

who  resolved  that  the  petitioner  had  a  right  to  the 

title  claimed  by  his  petition. 

Reiititutioii        44»  In  all  cases  where  a  perscm  has  been  attainted 

^     ^^  •       of  high  treason  by  Parliament,  or  by  judgement  on 

an  indictment  for  high  treason,   petty  treason,  int 

felony,  the  corruption  of  blood  can  only  be  re6t(»ed 

P>  C.  c.  27.     by  Parliament.  Lord  Hale  says,  restituticms  by  Par- 

3  Inst.  c.J06j  ligjoent  are  of  two  kinds ;  cme,  a  restitntioR  in  Mood 

only,  which  removes  the  corruption,  but  restores  not 
the  party  attaint  or  his  heirs  to  the  manon  or  honours 
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logt  by  the  attainder,  unless  it  ^cially  extend  ta 
them }  the  other  is  a  general  restitution^  not  only 
in  blood,  but  to  the  lands,  &c.  i£  the  party  attainted : 
that  a  restitution  in  blood  may  be  special  and  quali- 
fied ;  but  generally  a  restitution  in  blood  is  construed 
liberally  and  extensively. 

45.  In  the  case  of  the  barony  of  Lumley,  the  peti^-  ante.  §  4U 
tioner's  counsel  produced  an  act  of  parliament  made 
in  6  Edw.  VI.  upon,  the  petition  of  John  Lumley, 
eldest  son  and  heir  of  George  Lumley,  son  and  heir 
apparent  of  John  Lord  Lumley,  whereby,  after  a  re- 
cital c^  the  attainder  of  the  said  George  Lumley,  by 
reason  whereof  the  said*  John  Lumley  stood,  and  was 
a  person  in  Bis  lineage  and  blood  corrupted ;  and 
deprived  oi  all  degree,  estate,  name, .  fame,  and  of 
aU  other  inheritance,  that  should  or  might  by  possi- 
laltty  have  come  to  him.by  any  other  his  collateral 
aneefttors,  on  his  said  father's  side,  to  whom  he  should 
or  might  hav^  conveyed  himself  as  cousin  and  next 
heir  of  bloody  by  mesne  degree,  by  his  said  father. 
It  was  ther^are  enacted,  that  the  said  John  Lumley 
and  his  heirs  male  of  his  body  coming,  might  and 
i^umld  be  accepted  and  called  from  thenceforth  by 
the  name  of  Lord  Liunley ;  and  that  he  and  the  heirs 
male  of  his  body  should  have  and  enjoy,  in  aqd  at 
all  parliaments,  and  all  other  places,  the  room,  name, 
place,  and  voice  of  a  baron  of  the  realm  :     and  that 
the  sai4  John  Lumley  and  his  heirs,  might  be,  and 
should  be  restored  only  in  blood,  as  son  and  heir  and 
heirs  to  the  said  (jreorge  Lumley,  and  as  cousin  and 
keir  and  heirs  of  the  said  John  Lord  Lumley ;  and 
mad^  only  heir  and  heirs  in  blood,  as  well  to  the  said 
George,,  as  to  the  said  John  Lord  Lumley,  and  eitherr 
0i  ^imokf  by  the  name  of  Lord  Lumley. 

O  4 
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It  was  contended  on  behalf  of  the  *£aFl  of  Scatba- 
rough,  who  opposed  the  claim,  that  the  attainder  of 
George  Lumley  was  not  reversed  by  this  act,  and 
that  the  restitution  of  the  said  John  Lord  Lumley  ifr 
blood  only,  while  the  attainder  remained  unreversed, 
could  not  possibly  revive  the  ancient  barony,  which 
was  before  extinct,  and  merged  in  the  Cit>wn  by  that 
attainder.  That  the  construction  of  the  act  contended 
.  for  would  have  this  absurdity,  that  the  same  act  must 
give  the  same  barony  to  the  same  perscm,  under  two 
different  limitations,  one  in  tail  male,  the  other  in 
fee  simple,  and  both  in  possession ;  and  was  not  there- 
fore to  be  admitted. 

The  House  of  Lords  appears  to  have  been  of  this 
opinion,  and  to  have  rejected  the  claim  on  that 
ground. 

46.  Where  a  person  is  outlawed  for  high  treasonv. 
petty  treason,  or  felony,  his  blood  is  also  corrupted; 
but  it  may  be  restored  by  act  of  paiiiament,  or  by  a 
'  reversal  of  the  judgement  of  outlawry,  by  writ.rf 
4  Burr.  Rep.  error.    But  a  writ  of  error  to  reverse  an  outlawry  ia 
^^^'  treason  or  felony,  is  not  ex  debito  justitiwy  and  there- 

fore can  only  be  obtained  by  the  favour  of  the  Crown. 
Jouro.r.  17.       4?.  The  House  of  Lords  resolved  in  170%  tbat 
*  they  would  not  in  future  receive  any  bill  for  revers- 

ing outlawries,  or  restitution  in  blood,  that  should 
not  be  first  signed  by  Her  Majesty  or  her  successors^ 
kings  or  queens  of  the  realm,  and  sent  by  her  or 
them  to  their  House  first,  to  be  considered  there. 
A  Dignity  48.  All  titles  of  honour  having  been  originally 

^  F6m^.    annexed  to  lands,  it  followed  that  no  person  ccnild  be 

a  peer,  without  having  an  estate  sufficient  to  supjKnrt 
his  dignity,  which  he  could  not  alien  without  the 
consent  of  the  Crown.     A  peer  could,  therefor^ 
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iiever  be  arrested  for  debt ;  the  law  presuming  that  6  Rep.  52  k 
he  had  sufficient  lands  and  tenements  in  which  he  <  ~  34  a., 
might  be  distrained.    And  there  is  one  instance  of  a 
peer  being  degraded  by  parliament,  on  account  of 
his  poverty. 

49.  By  an  act  of  parliament  made  in  17  Edw.  IV.,  Bot.  Pari, 
reciting,  that  the  King  had  erected  and  made  George  4  intt.  355. 
Nevill  Duke  of  Bedford,  and  had  purposed  to  have  ^^  ^^  ^^^^ 
given  him,  for  the  sustentation  of  the  same  dignity, 
sufficient  livelihood ;  and  for  the  great  offisnces,  un- 
kindness,  and  misbehavings  that  John  Nevill  (his 
father)  had  done  and  committed  to  his  Highness,  as 
was  openly  known,  he  had  no  cause  to  depart  any 
livelihood  to  the  said  George.  And  that  it  was 
openly  known  that  the  said  George  Nevill  had  not, 
nor  by  inheritance  might  have,  any  livelihood  to  sup- 
port the  name,  estate,  and  d^nity  of  Duke  of  Bed- 
ford :  as  oftentimes  it  was  seen,  that  when  any  lord 
was  called  to  high  estate,  and  had  not  livelihood  con- 
venient to  support  the  same  dig^ity,'it  induced  great 
poverty  and  indigence,  and  oftentimes  caused  great 
extortion,  embracery,  and  maintenance  to  be  had,  to 
the  great  trouble  of  all .  such  countries  where  such 
estate  shoidd  happen  to  be  inhabited.  Wherefore 
the  King,  by  the  advice  of  the  Lords  spiritual,  &c.,  « 
ordained,  that  from  thenceforth  the  said  erection  and 
making  of  the  same  duke,  and  all  the  names  of  dig- 
nity to  the  said  George,  or  to  John  Nevill  his  father, 
should  be  from  thenceforth  void  and  of  none  eflfect.    Idam,  107. 

50n  Sir  W.  Blackstone  has  observed,  that  Nevilles  1  CoBin.402. 
degradation  is  a  singidar  instance  \  which  serves,  at 
the  same  time,  by  having  happened,  to  show  the' 
power  of  parliament ;  and  by  having  happened  but 
once,  to  show  how  tender  the  parliament  hath  been 
in  exercising  so  high  a  power. 


Notwitbin 
the  Statutes 
of  Limita- 
tion. 


Barony  of 
Willoughby 
of  Parhain, 
Printed 
Cases. 
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51.  Aa  a  dignify  cannot  be  aliened,  surrendered^ 
cr  extinguished  by  the  person  possessed  of  it,  neither 
can  it  be  lost  by  the  negligence  of  any  person  entitled 
thoreto,  in  not  claiming  it  within  a  particular  time. 
From  which  it  follows,  that  dignities  are  not  within 
the  statutes  of  limitation^.  This  doctrine  has  been 
recognised  by  the  House  of  Lords  in  a  variety  of 
Cff^Qs,  where  claims  to  baronies,  which  had  been 
dprcnant  ^^r  centuries,  have  been  received  and  a4- 
mjitted. 

^%  Ev^n  an  adverse  possession  and  exercise  of  a 
dignity  by  persons  not  entitled  to  it,  for  85  yeacs, 
will  not  bar  the  real  owner. 

m.  Sir  W.  WiUoughby,  Knight,  was,  by  letters 
patent,  1  £dw.  VI.,  erected  Lord  Willoi^hby  of 
Fwhafn»  to  him  a<id  the  heirs  male  of  his  body.  He 
was  succeeded  by  Chiles,  his  only  son,  who  left  fiv^ 
eons ;  William,  l$ir  Ambrose,  £dward,  Charles,  and 
Sir  Thomas.  The  issue  male  of  William,  the  eldest 
MOt  enjoyed  the  dignity  till  the  y^eax  1680,  when  they 
failed*  Thomas  WiUoughby,  the  heir  male  c£  the 
lifih  fion,  was  then  admitted  to  sit  in  parliament,  as 
I^rd  WiUoughby  of  Farham,  upon  the  supposition 
that  there  was  no  issue  male  of  any  of  the  other  sons } 
and  he  and  his  issue  male  enjoyed  the  dignity  tiU  the 
year  1765,  when  they  became  extinct.  In  1767> 
Henry  WiUoughby,  who  was  the  heir  male  of  Sir 
Ambrose,  ti^  seccxid  son  of  the  second  Lord  Wil- 
loughby  of  Farham,  claimed  the  dignity ;  and  it  was- 
Joiini»vol9l.  resolved  by  the  House  of  Lords,'-^^^  That  the  peti- 

tipn^r  had  a  right  'to  the  tide,  dignity,  and  peerage 
Qf  WiUoughby  €£  Pftrhan),  which  was  enjoyed  from 
the  year  I6j30  to  the  year  I765,  by  the  male  line,  thef 
e:&ti|ict»  of  Sir  Thomfts  WiUoughby,  youngest  son  of 
Charlies  Lord  WiUoughby  of  Farham,  who  were  suc- 
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cesaively  summoned  to  parliament  by  descent,  in 
virtue  of  letters  patent,  1  Edw.  VI.,  and  sat  as  heirs 
male  of  the  body  of  Sir  William,  created  Lord  Wil- 
loughby  of  Parham  by  the  said  letters  patent,  con- 
trary to  right  and  the  truth  of  the  case ;  it  then 
appearing  that  Sir  Ambrose  Willoughby,  the  second 
son  of  the  said  Charles,  and  the  elder  brother  of  the 
said  Sir  Thomas,  who  was  averred  to  have  died  with* 
out  issue,  left  a  son,  and  that  the  claimant  was  great 
grandson  and  heir  male  of  the  body  of  such  son,  and 
consequently  heir  male  of  the  body  pf  the  said  Sir 
William,  who  was  created  Lord  Willoughby  of  Piur- 
ham ;  the  male  line  of  the  eldest  son  of  the  said 
Ch3ries  Lord  Willoughby  of  Mi«n  havtag  ftfled  in 
or  before  the  year  1680 ;  and  that  the  proof  of  the 
p^tioner's  pedigree  being  clear,  the  contrary  pos* 
session  ou^t  to  be  no  bar  to  his  claim,  as  there  was 
no  person  in  being  interested  under  such  possession ; 
without  prejudice  to  the  question,  if  there  wa&'^ 

The  claimant  toek  his  seat  accordingly.  ^^«"*  ^^^' 
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Descent  of 
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Tenure. 


Section  1. 

TP\IGNITIES  by  tenure  appear  to  have  always 
-*^  been  hereditary,  and  to  have  descended  in  the 
same  manner  as  the  castles  or  manors  to  which  they 
were  annexed.  So  that  the  descent  of  dignities  of 
this  kind,  in  the  male  line,  was  exactly  similar  to  that 
TiL  29.  c.  3.  of  estates  in  fee  simple,  unless  the  castles  or  manors 

to  which  the  dignity  was  annexed  were  entailed ;  for, 
in  that  case,  the  dignity  descended  to  the  person 
entitled  to  the  castle  or  manor,  under  the  entail,  as 
appears  from  the  cases  that  have  been  stated  in  a 
former  chapter. 


c.  1.  §  46. 


Title  XXVI.   Dignities,   a.  iti.  §  2—4-  «05 

S.  In  ancient  times  the  right  of  primogeniture 
appears  to  have  taken  place  in  the  descent  of  digni- 
ties by  tenure,  to  females,  as  well  as  to  males.  For, 
Bracton,  in  treating  of  the  partition  of  estates  among  76  a. 
coparceners,  says,  that  where  a  mansion  or  castle  was 
caput  camitatus  or  baronuF,  it  was  not  divisible,  prop» 
*^  J^  gladii  quod  dividi  non  potest ;  for  by  such  a 
division  earldoms  and  baronies  would  be  destroyed. 
Per  quod  deficiat  regnum,  quod  ex  comitatibus  et  haro^ 
nils  dicitur  esse  consHtutum.  Noi^  as  the  eldest  sister 
had  a  right  to  the  principal  mansion  jure  esneciw,  to  ^^  ^'  ^' 
which,  if  it  was  caput  comitatus^  or  baronice^  the  service 
of  attending  parliament  appears  to  have  been  always 
annexed,  she  would,  in  those  times,  have  been  en- 
titled to  the  dignity.  And  this  was  exactly  conform- 
able to  the  feudal  law,  in  which  an  indivisible  feud 
descended  to  the  eldest  daughter. 

3.  The  descent  of  earldoms  and  baronies  in  the  ^7™-  ^«^- 
reign  of  Edward  I.  appears,  from  the  answers  of  the 
parliaments  of  England  and  Scotland,  previous  to  the 
adjudication  of  the  succession  to  the  crown  of  Scot- 
land, to  have  been  to  the  eldest  daughter.     And 

Lord  Coke  has  cited  a  charter  of  King  Edw.  III.,  4  lost.  c.  40. 
in  which  the  right  of  the  eldest  sister  to  the  earldom 
of  Pembroke  is  fully  recognized. 

4.  With  respect    to  dignities  by  writ,  whatever  Descent  of 
doubts  existed  formerly  respecting  their  being  here-  wnt,  '^   ^ 
ditary,.  it  appears  to  have  been  fully  settled  in  the 

time  of  Lord  Coke,  that  they  were  descendible  to  all 
the  lineal  heirs  of  the  person  first  summoned.  The 
right  of  primogeniture  takes  place  among  males;  and, 
in  default  of  males,  they  are  descendible  to  female 
heirs,  and  transmissible  Jby  such  female  heirs  to  their 
descendants. 
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5.  Itiis  doctrine  was  admitted  in  the  case  of  the 
barony  of  Grey  of  Ruthyn,  in  1640 ;  but  was  more 
fully  considered,  and  solemnly  established,  in  the 
following  case. 
Barony  of  6.  In  1673,  Catherine  Lady  O'Brien  claimed  the 
Collins' 291.  barony  of  Clifton  of  Leighton  Bromswold;  and  her 
petition  having  been  referred  to  the  House  of  Lords, 
the  Committee  of  Privileges  reported—"  That  Jervas 
Lord  Clifton  was  summoned  by  writ  to  parliament, 
6  Jac.  L,  by  the  title  of  Lord  Clifton  of  Leighton 
Bromswold  i  so  as  the  barony,  being  a  fee  simple, 
ought  to  descend  frond  the  said  Lord  Clifton  upon 
his  heirs ;  and  that  the  Lady  Catherine  O'Brien 
being  the  heir,  gradually  and  lineally  descended  from 
the  said  Lord  Clifton,  the  barony  did  of  right  descend 
to  her  and  her  heirs.** 

It  was  ordered  that  fiie  Judges  should  give  their 

crpinion  in  this  case ;  which  they  did  in  the  following 

Words. 

Joura.?oLl2.      "The  Lord  Ch.  Just,  of  the  King's  Bench,  Lord 

^29.  Ch.  Just,  of  the  Common  Pleas,  Chief  Baron  Turner, 

Baron  Littleton,  Justice  Atkins,  Justice  Ellis,  and 
Baron  Thuiiand,  were  unanimous  in  their  opinions^ 
that  taldng  the  case  in  fact  to  be  as  His  Majesty's 
Attorney  General  reported  it  to  be,  and  as  it  stood 
transmitted  to  that  House,  they  found  it  to  be  thus» 
as  to  that  lady's  daim  of  the  said  barony.  That  ISir 
Jervas  Clifton  was  summoned  to  parliamrent  by  the 
name  of  Jervas  Clifton  of  Leighton  Bromswold,  V 
writ  dated  9  Ja.  I. ;  that  accorcUngly  he  did  come 
and  sit  in  parliament  as  dne  of  the  peers  of  England ; 
that  he  died  16  Ja.  L,  leaving  issue  behind  him» 
Catherine,  his  sole  daughter  and  heir,  who  married 
to  the  Lord  Aubigny,  afterwards  Duke  of  Lenox  ; 
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that  the  said  duke,  I7  Ja.  I.,  yf^  by  letters  patent^ 
created  Barcm  Leighton  of  Leighton  Brolnswold,  ia 
the  county  of  Huntingdon,  to  him  and  the  heirs  male 
of  his  body,  whereof  none  were  then  liviDg ;  that  the 
petitioner  was  lineally  descended  from  him,  and  wab 
bis  heir,  (by  the  said  report,)  and  as  such  then  claimed 
the  barony  of  Clifton.  All  which  being  admitted  to 
be  true,  they  were  of  opinion,  first,  that  the  said 
Jervas,  by  virtue  of  the  •  said  writ  of  summons,  and 
his  sitting  in  parliament  accordingly,  was  a  peer  and 
baron  of  this  kingdom,  and  his  blood  thereby^  en- 
nobled ;  secondly,  that  his  said  honour  descended 
from  him  to  Catherine,  his  sole  daughter  and  heir^ 
a&d  successivdy,  after  several  descents,  to  the  peti*- 
tioner,  as  lineal  heir  to  the  said  Lord  Clifton ;  thirdly^ 
that  themfore  f^e  petitiotier  was  weH  entitled  to  the 
said  dignity/' 

The  House  resolved,  that  the  said  Catherine  Lady 
O'Brien  had  right  to  the  baroily  of  Clifton.* 

7.  The  descent  of  digtiities  by  writ  is,  in  some 
respects,  diflerent  from  that  of  lands ;  for  possession  Tit.  29.  c.  3. 
does  not  affect  it,  as  every  person  claiming  a  dignity 

'must  make  himself  heir  to  the  person  first  summoned^ 
not,  as  in  the  case  of  lands,  to  the  person  last  seised. 

8.  In  consequent  of  this  principle^  a  brother  of  The  Mtflf 
the  half  blood  shall  inherit  a  dignity,  in  preference  to  ^i^^i™*^ 
a  aiflter  of  the  whole  blood.     Thus,  Lord  Coke  says^  j  1,^^^^  j^  ^^ 
**  Of  dignities,  whereof  no  other  |k>sse8sion  can  be  3  Rep.  43  a. 
had  but  such  as  descend  (as  to  be  a  duke,  marquis, 

earl,  viscount,  or  baron,)  to  a  man  and  his  heirs, 
tiiere  can  be  no  possession  of  the  brother,  to  make 
Ills  sister  inherit ;  but  the  younger  brother  being  heir 


*  Hie  doctrine,  established  }n  this  case  hss  beea  admitted  in  a 
^frdit  nvmber  of  modern  casea,  which  will  be  stated  hereafter. 
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(as  Littleton  saith)  to  the  father,  shall  inherit  the 
dignity  inherent  in  the  blood,  as  heir  of  him  that  wai^ 
first  created  noble." 

9*  Lord  Hale,  in  a  note  to  this  passage,  published 
by  Mr.  Hargrave,  observes,  that  if  it  was  a  feudal 
title  of  honour,  as  the  earldom  of  Arundel,  or  baronj 
of  Berkeley,  there,  possemo  Jratris  should  hold  weD, 
because  the  title  was  annexed  to  land. 
Cro.Cu'f  10.  A  question  was  moved  in  parliament  in  16 

ColUnfl  1-95.  ^^^  ^*  respecting  the  barony  of  Grey  of  Ruthyn, 

which  was  originally  created  by  writ  c^  summons. 
Lord  Grey  died,  leaving  a  son  and  a  daughter  by  one 
venter^  and  a  second  son  by  another  t^enfer.    The 
barony  descended  to  the  eldest  son,  who  sat  in  par- 
liament, and  afterwards  died  without  issue.     The 
question  M^as,  whether  the  second  son  should  inherit 
the  barony,  or  the  sister ;  and  the  opinion  c£  the 
.  Joum.  Tol.  4.  Judges  was  required ;  who  rfesolved,  that  there  was  not 
STrnnR.      wy  possessio  Jratris  of  a  dignity,  but  it  should  go  to 
^^*  the  younger  son,  who  was  hceres  natus ;  and  the  sister 

was  only  hasres  facta^  by  the  possession  of  her  brother, 
of  such  things  as  were  in  demesne,  but  not  of  digni- 
ties ;  whereof  there  could  not  be  an  acquisition  of 
the  possession. 
CoUhit,  286.       11.  In  the  case  of  the  barony  of  Fitzwalter  in  1668, 

the  same  objection  was  made  before  the  Privy  Council : 
and  the  question  being  put  to  the  two  Chief  Justices, 
and  Lord  Ch.  Baron  Hale ;  they  all  agreed  that  the 
half  blood  was  no  impediment  to  the  descent  of  a 
dignity. 
Abeyanaeof  IS.  When  dignities  by  writ  were  first  introduced; 
Wgnitiw*      tjjgy  ^^j.g  probably  descendible,  in  default  of  mlales, 

to  the  eldest  female ;  in  conformity  to  the  rule  then 
existing  respecting  the  descent  of  baronies  by  tenure. 
But  in  course  of  time  it  became  established,  that 
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^where  a  person  possessed  of  a  dignity  by  writ  died, 
leaving  only  daughters  or  sisters  ;  as  the  dignity  was 
of  an  impartible  nature,  it  fell  into  a  dormant  state, 
and  was  said  to  be  in  suspence  or  abeyance. 
-    13.  Lord  Coke  has  stated  a  case  in  23  Hen.  III.  ^}^^^'  ^^S*'- 
in  these  words  :  — "  Note,  if  the  earldom  of  Chester  Partition,  18. 
descend  to  coparceners,  it  shall  be  divided  between 
them,  as  well  as  other  lands.     And  the  eldest  shall 
not  have  this  seignioiy  and  earldom  to  herself,  entire, 
quodnota.     Adjudged,  per  totam  curiam.^*     And  he 
makes  the  following  observations  on  this  case.— 
<*  By  this  it  appeareth  that  the  earldom  (that  is,  the 
possessions  of  the  earldom)  shall  be  divided ;  and 
that  where  there  be  more  daughters  than  one,  the 
eldest  shall  not  have  the  dignity  and  power,  of  the 
earl ;  that  is,  to  be  a  countess.     What  then  ^  shall 
become  of  the  dignity  ?  The  answer  is,  that  in  that 
case,  the  King,  who  is  sovereign  of  honour  and  dig- 
nity, may,  for  the  uncertainty,  confer  the  .  dignity 
upon  which  of  the  daughters  he  please ;    and  this 
hath  been  the  usage  since  Che  Conquest;  asis  said." 

14.  The  above  observations  of  Lord  Coke  do  not 
seem  to  be  well  founded ;  for  it  appears  from  Dug- 
dale,  that  Ranulph  Earlof  Chester  died  in  16  Hen.  III.  Bar.  vol.  i. 
without  issue,  leaving  four  sisters,  of  whom  the  eldest,  Collins  99 
Maud,  was  married  to  David  Earl   of  Huntingdon, 
brother  to  William  King  of  Scotland,  by  whom  she 
had  a  son,  sumamed  Scotus,  who  succeeded  Ranulph 
in  the  earldom  of  Chester ;  but  the  reason  was,  that 
ift  the  partition  of  the  vast  possessions  ofRamdph, 
this  John  had  for  his  part,  his  mother  being  dead,  the 
whole  county  of  Chester. 

15.  The  decision  cited  by  Lord  Coke  must  have 
taken  place  on  the  death  of  the  above-named  John  jn 
1237,  according  to  M.  Paris,  leaving  four   sisters  j 

Vol.  IIL  P         . 
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but  it  cannot  be  relied  on  sA  aoH  autiii>rit|r ;  fbr  it 
appears  ftom  Knyj^hton»  e.  S5.,  that  this  was  a  speciai 
and  arbitrary  estertion  of  the  prerogative,  by  whicli 
the  King,  probably  from  jealousy  of  the  great  powen 
and  regalities  of  the  Earls  of  Chester,  continuing  in 
tiie  ^^umptive  heir  to  the  crown  of  Scotland^  net 
only  took  the  dignity  of  the  earldom  into  his  own 
hands,  but  also  all  the  lands  appertaining  to  it; 
making  compensiation  to  the  four  sisters  of  the  last 
earl,  in  other  landi^. 
Diigd.  Bar.         16/  It  appears  to  have  been  held,  so  late  as  in  the 

Vol    9    94^  '  . 

vol.  I.  ^40.    ^^.g^  ^^  ntmy  VI.,  that  the  eldest  daughter  had  a 

superior  claim  to  that  of  her  sisters,  to  the  digftity 
of  their  ancestor.  But  whatever  might  bav?e  been 
the  old  law,  the  doctrine  laid  doi?n  by  Lord  Coke 
was  folly  established  in  his  time;  and  it  ¥^8  soou 
after  riesol^d  by  the  Judges  and  the  Honse  of  Ixmls, 
that  ti4iere  a  dignity  is  descendible  to  heirs  general^ 
and  the  person  possessi&d  of  it  dies,  leaving  only 
daughters  or  sisfters,  or  coheiirs,  it  ^s  into  abeyance, 
or  radier  becomes  vested  in  the  Qroiirn,  durkig  the 
continuance  of  the  eoheilrship. 
Collins,  175.  17.  ThAa^in  the  case  of  the  earldom  of  Oxfohi,  a 
^ourn.vo .  .  y^p^jj.  ^^g  tM^  to  the  House  of  Lords  by  Loni  Ch. 

Just.  Oewe,  lAait  he,  with  the  Lo)rd  Ch^  Baron, 
Justices  Dodefidge,  ^Y^veiton,  imd  Bartni  l>evan 
had  considered  the  ti^es,  <^  &e  eoinpetitWs  to  the 
baronies  of  Bulbeck,^8andford,  and  Badletnneie ;  and 
they  certiited  that  the  saine  batttaies  desOMded  to 
the  general  heirs  of  John,  thelbiirth  Earl  cf  Qstford, 
who  had  4ssue^  John,  the  ffiUi  EUrl  of  0x^4  atid 
three  daughters^  one  oi^  them  mutl^  t6  the  Lord 
Latimte,  alioth(pr  to  'Win^dd,  ai^d  aoiMher  to 
Knigfatley ;  which  Jc^n,  the  fifth  Earl  erf"  Oi^rd^ 
flying  without  Issue^  those  baronies  descended  upon 

ID 


Titie  XXVL    Digniim^    Ch.  iii-  S  17— 19»  211 

the  liwghteni,  as  bis  sisters  and  heirs;   but  these 
dignities  being  entire  and  not  dividable,  they  became    ^ 
incs^iaUe  of  tlie  same,  otherwise  than  by  gift  from 
the  Crown ;  and  they  iB  strictness  of  law  reverted  to 
and  were  in  the  dilBposition  of  King  Henry  VIIL 

ThA  House  of  Lords  certified  to  the  King,  that  for 
the  baronies,  they  were  whoUy  in  his  Majesty's  hand^ 
to  dispose  of  at  his  {Measure. 

18.  The  expression  tliat  baronies  in  abeyance  are  The  Crown 
wholly  in  the  disposal  of  the  Crown,  is  too  general ;  ^^  ^"^ 
for  it  is  not  in  the  power  of  the  King  to  dispose  of  Abeyance. 
such  baronies  to  a  stranger.     Ilie  Crown  has  only 
the  prerogative  of  terminating  the  abeyance  or  sus- 
pension ol'  a  d^nity,  by  nominating  any  one  of  the 
<»heirs  to  it :  and  such  nomination  operates,  not  as 
a  new  creation  of  a  barony,  but  ss  a  revival  of  the 
ancient  one.    For  the  nominee  becomes  entitled  to 
the  place  and  precedence  of  the  ancient  b^ony  to 
which  he  is  nominated. 

19*  This  prerogative  does  not   however   appi^ar 
to  have  been  of  ancient  date,  for  though  iiord  Qcdce, 
in  the  passage  above  cited,  respecting  the  earldom  Qf 
Chester,  carries  it  up  to  the  Conquest,  o^  Wis  ,md : 
yet  in  h»  Beports  he  says,  Camden  toW  hm,  ,$qw  12  Rep.  112. 
held,  that  if  a  bsron  died  having  mne  diverji  dm^iters, 
the  King  might  i^onfer  ^e   ^Ugnity  g»  him  whj(> 
imirned  any  of  l^iem ;  as  had  been  done  in  divefs 
cases :  vis.  in  the  case  of  Lord  CromweU,  who  had 
issue  divers  daughters,  and  King  Henry  VI*  con- 
ferred tiie  dignity  upoii  Bourchier,  who  mauied  the 
youngest  daii^ter ;  and  he  was  caUed  Lord  Crom- 
well.   The  Crown  has,  however,  exercised  this  pre- 
rogative in  so  many  subsequent  instances,  that  it 
cannot  now  be  questioned. 
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20.  Robert  Devereux,  Earl  of  Essex,  Viscount 
Hereford,  and  Lord  Ferrers  of  Chartley,  a  barony 
descendible  to  heirs  general,  died  without  issue  in 
1646,  leaving  his  two  sisters  his  coheirs.  In  I678 
Sir  Robert  Shirley,  grandson  of  Lady  Frances,  one 
of  the  sisters  and  coheirs  of  the  said  Earl  of  Essex, 
Joiim.  was  summoned  to  parliament,  by  writ,  directed  to 

Vol.  13. 130.  Robert  Shirley  de  Ferrers,  Chevalier.     It  was  opened 

to  the  House  by  the  Lord  Chancellor,  how  his  Lord- 
ship came  in  upon  descent,  so  no  introduction  to  be  : 
and  he  was  placed  upon  the  barons  bench,  next  below 
Lord  Berkeley. 
18  March,  21.  In  1720  a  writ   of  summons  was  issued  to 

Joum.  Hugh  Fortescue,  by  the  title  of  Hugh  Fortescue  de 

Clinton,  Chevalier.  When  he  took  his  seat,  the  Lord 
Chancellor  explained  to  the  House  his  descent ;  how 
he  was  one  of  the  heirs  of  Theophilus  late  Earl  of* 
Lincoln,  and  Baron  Clinton,  which  barony  was  then 
in  abeyance  between  Mr.  Fortescue  and  Samuel 
Rolle,  £sq. 
Joura.  22.  In  1763  a  writ  of  summons  was  issued  to  Sir 

vol.  30.  403.   Francis  Dashwood,  Baronet,  by  the  title  of  Lord  Le 

Despencer;    the   Lord  Chancellor    informing    the 
.    .    House  of  Lords  that  he  was  one  of  the  heirs  of  Ladj 

Mary  Fane,  in  favour  of  whom  and  whose  heii^  King  'i 

James  I.  had  revived  the  ancient  barony  of  Le  De- 
'spencer.  Thereupon  he  was  allowed  to  take  his  seat 
upon  the  upper  part  of  the  bench,  next  above  Lord 
-Abergavenny. 

23.  The  barony  of  Willoughby  de  Eresby  fell  into 

•  abeyance  in  the  year  1779»  by  the  death  of  Robert 

-  BcJrtie,  Duke  of  Ancaster,  without  issue,  leaving  Lady 

Priscilla  Barbara    Elizabeth,   and   Lady  Gedrgiana 

Charlotte,  his  sisters  and  coheirs.     In  the  following 
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jrear  His  Majesty  confirmed  that  barony  ta  Lady 
Fdscilla  Barbara  Elizabeth,  then   the  wife  of  Peter 

* 

Surrell,  Esq.  since  created  Lord  Gwydir, 

24.  When  the  King  terminates  the  abeyance  of  a  Modes  of  ter- 
barony  in  favour  of  a  commoner,  lie  directs  a  writ  of  Abeyance. 
summons  to  be  issued  to  him,  by  the  style  and  title 

of  the  barony  which  is  in  abeyance  ;  as  in  the  cases 
of  Lord  Ferrers  and  Lord  Le  Despencer.  Where  the 
person  in  whose  favour  an  abeyance  is  determined/ is 
already  a  peer,  and  has  a  higher  dignity,  there  the 
King  confirms  the  barony  to  him  by  letters  patent : 
and  in  the  case  of  a  female,  the  abeyance  is  also 
terminated  by  letters  patent. 

25.  Formerly  it  was  the  practice  to  confirm  the 
barony  to  the  coheir  and  his  or  her  heirs ;  but  now  it 
is  more  properly  to  the  heirs  of  his  or  her  body : 
for  no  one  can  be  heir  of  the  body  of  the  person  in 
whose  favour  the  abeyance  is  terminated,  without 
being  also  lineaUy  descended  from  the  person  first 
summoned. 

26.  Where  the  abeyance  of  a  barony  is  terminated  Efiectofa 
by  a  writ  of  summons,  different  opinions  have  been  ^"^  ^J^"® 
entertained  respecting  the  extent  of  the  operation  of  of  a  Coheir, 
such  a  writ.     Some  eminent  persons  are  said  to  have 

held,  that  where  a  barony  is  in  abeyance  between  the 
descendants  of  two  coheirs,  and  the  King  issues  his 
writ  of  summons  to  one  of  the  heirs  of  the  body  of 
one  of  the  two  coheirs,  the  abeyance  is  thereby  ter- 
minated, not  only  as  to  the  person  summoned,  and 
the  heirs  of  his  or  her  body,  but  also  as  to  all  the 
heirs  of  the  body  of  such  original  coheir.  But  the 
better  opinion  seems  to  be,  that  the  effect  of  a  writ 
of  summons,  in  a  case  of  this  kind,  is  only  to  termi- 
nate the  abeyance,  as  to  the  person  summoned,  and 
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the  heirs  of  his  or  her  body ;  and  that  upon  faiinjre 
of  heirs  of  the  body  of  the  person  so  summcmed,  the 
barony  will  again  fall  into  abeyance,  between  the 
remaining  heir  or  heirs  of  the  body  of  the  wigiiial 
coheir,  one  of  whose  heirs  was  so  summoned,  if  any, 
and  the  heir  or  heirs  of  the  body  of  the  other  cohi^. 
27-  This  latter  opinion  is  founded  upon  a  princi- 
ple of  law,  th^t  possession  does  not  affect  the  descent 
of  a  d^ity }  and  that  a  writ  of  summons  to  parlia^^ 
meilt  by  an  ancient  title  (as  the  summons  of  the 
eldest  son  of  a  peer,  in  the  lifetime  of  his  father,  by 
the  name  of  an  ancient  barony  then  vested  in  the 
father,)  will  not  operate,  so  as  to  give  any  title  by 
descent,  collateral  or  lineal,  different  from  the 
Vide  Barony  couTse  of  descent  of  the  ancient  barony ;  and  that 
bfra.  ^^'      ^^  ^^^  claims  a  dignity  must  make  himself  heir  to 

the  person  on  whom  the  dignity  was  originally  con- 
ferred }  not  to  the  person  who  last  enjoyed  ^ 
Cases  of  S8.  In  consequeiice  oS  the  practice  of  terminating 

Coheirship?    ^^  abeyance,  several  claims  have  lately  been  made 

to  a  coheirship  in  a  barony :  but  the  King  has  seldom 
terminMed  the  abeyance  in  favour  (^  one  of  the  co* 
heiri^,  without  first  referring  the  case. to  the  House  of 
Lords,  in  order  to  satisfy  himself  of  the  existence  of 
the  barony,  and  who  the  persons  were,  between  whom 
it  was  in  abeyance. 
Barony  of         @9*  In  the  year  1764,  Norbome  Berkeley  petitioned 

Brint^Case.  ^^  ^^^8  *^  ^^  nominated  to  the  ancient  barony  of 

Botetourt,  created  by  writ  in  S3  Edw.  I.  directed  to 

John  Botetourt    This  petition  having  been  referred 

Journ.  *^  ^®  House  of  Lords,  it  was  there  resolved  that  the 

vol.  30. 561.  Wony  of  Botetourt  was  in  abeyance;  and  that  the 

petitioner  was  one  of  the  coheirs  of  John  Lord 
Botetourt, 
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A  writ  of  summons  was  soon  gfter  directed  ta 
Mr.  B^keley,  by  the  name  of  Norl^ome  de  Botetourt, 
C|ievalier,  who  took  his  seat  aecordingly. 

SO.  In  1784,  Sir  John  Griffin  Gri^n  petitioned  Barony  of 
His  Majesty  to  be  nominated  to  the  b&ropy  of  Howard  wakTen, " 
of  Walden,  created  by  writ  of  summons  in  39  Eliz.  '^^^^^  Case^ 
directed  to  Lord  Thomas  Hpward*  second  son  of  the 
Duke  of  Norfolk,  the  petitioner  being  one  of  the  co- 
heirs of  the  said  Lord  Thomas  Howards 

The  House  of  Lords  resolved  that  the  barpny  of 
Hows/d  of  Waldep  was  in  abeyanqe,  and  that  the 
petitioner  was  one  of  the  coheirs  of  James  the  thea 
last  Lord  Howard  of  Walden.  Soon  ai);er  which  Sir 
John  Griffin  Griffin  was  summoned  to  parliament  by 
writ»  as  Lord  Howard  of  Walden. 

31.  Lady  Heniy  Fit^rald  petiticmed  His  Majesty  Barony  of 
in  1805  to  be  nominated  to  the  barony  of  Roos,  as  prf^^cas©, 
<me  of  the  col^eirs  of  Ro^rt  de  Ros  or  Roos,  who 
was  summoned  to  parliament  io  49  Hea.  IIL    The 
House  of  Lords  resolved  that  Sir  Thomas  Windsor 
Hunloke,  Gec^ge  Ewrl  of  Essex,  and  the  petitioner, 
were  the  coheirs  of  Robert  4^  Ros ;  and  that  the 
barony  which  was  vested  in  the  said  Robert  de  }lps 
remained  in  abeyance  between  the  said  Sir  T.  W» 
Hunlpke,  George  Earl  of  Essex,  and  Lady  Henry 
Fitzgerald :  soon  after  which  His  Ma^sty  confirmed  * 
the  barony  to  Lady  Henry  Fitzgerald. 

9$t.  In  1807,  Sir  Cecil  Bishop  p^titipned  the  King  BaroDy  of 
to  be  nominated  to  the  barony  of  Zouch  of  Harring.  J^^^^Jicaae. 
worthy  it  being  a  barcmy  by  wnt,  as  appeared  from 
several  writs  of  summons  of  a  date  anterior  to  tJ^ 
11  Rjcl^.  !!••  in  wboch  year  it  was  well  knpwn  that  the 
first  instance  of  creating  a  baron  by  patent  took 
place.    The  House  of  Lords  resolved  that  the  barony  24th  April 
of  iZouch  of  Haningworth  was  a  barony  created  by  ^^^^* 
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writ  in  the  reign  of  King  £dw.  II.  and  therefore  de^ 
scendible  to  heirs  general :  and  that  the  said  barony 
fell  into  abeyance,  upon  the  death  of  Edward  the 
last  Lord  Zouch,  between  Zouch  Tate  his  grandson, 
being  the  son  and  heir  of  Elizabeth  his  eldest  daughter, 
and  Mary,  wife  of  William  Connard,  Esq.,  his  youngest 
daughter,  which  said  Elizabeth  and  Mary  were  the 
only  daughter^  of  the  said  Lord :  that  the  petitioner 
and  certain  otlier  persons  were  the  coheirs  of  the  said 
last  Lord  Zouch,  together  with  the  heir  or  heirs  of 
the  body  of  the  said  Mary,  the  youngest  daughter  of 
the  said  last  Lord  Zouch  ;  if  the  said  Mary  had  any 
heir  or  heirs  of-  her  body  then  in  existence ;  and  if 
she  had  left  none,  such  were  the  sole  coheirs  of  the 
said  last  Lord  Zouch :  that  the  said  barony  was  in 
abeyance  among  the  said  coheirs,  and  consequently 
was  at  His  Majesty's"  disposal  *. 
Where  only  «  33^  In  all-cases  of  abeya.nce  of  dignities,  whenever 
Abeyance^  ^  *^^  coheirship  determines  by  the  death  of  all  the 
terminates,     daughters  or  sisters  but  one ;  or  by  the  extinction  of 

all  the  descendants  of  such  daughters  or  sisters  but 
one,  by  which  there  remains  only  one  heir  to  the  dig-- 
nity,  the  abeyance  is  terminated,  and  tlie  person  who 
is  the  sole  heir  becomes  entitled  to  the  dignity.  For 
although  it  was  held  by  some,  that  in  the  case  of  the 
ante,  §  17.     earldom  of  Oxford,    the  Judges   had    given    their 

opinions  that  by  the  descent  of  a  barony  upon  co^ 
heirs,  it  became  so  completely  vested  in  the  Crown, 
that  no  person  could  afterwards  acquire  a  right  to  it» 
without  a  grant  from  the  Crown  ^  yet  it  was  soon 
after  settled,  that  where  the  coheirship  ceased,  and 
there  remained  only  one  heir,  such  sole  heir  became 


*  Sir  Cecil  Bishop  has  been  summoned  to  this  barony. 
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entitled  to  it,  as  a  matter  of  right,  and  not  of  favour, 
from  the  Crown. 

34.  Sir  Robert  Ogle  was  summoned  to  parliament  Barony  of 
4  Edw.  IV;,  and  the  title  descended  to  Cuthbert  Ogle,  i^h  b^.^ 
who  was  sunimoned  to.  parliament  5  Eliz.  and  died  ^ol.  2. 363. 
in  39  Eliz.,  leaving  two  daughters  his  heirs ;  Joan 
married  to  Edward  Talbot,  a  younger  brother  to  the 

Earl  of  Shrewsbury,  who  died  without  issue;  and 
Catherine  married  to  Sir  Charles  Cavendish  of  Wel- 
beck.  Catherine  having  survived  her  sister,  and 
being  sole  heir  to  the  barony  of  Ogle,  obtained  Special 
letters  patent,  4  Car.  I.,  declaring  her  to  be  Baroness 
Ogle  of  Ogle,  in  the  county  of  Northumberland,  to 
her  and  her  heirs  for  ever ;  a  copy  of  which  is  given  p.  412. 
by  Collins. 

35.  In  this  case  the  confirmation  might  have  been 
a  matter  of  favour :  and,  indeed,  an  opinion  seems  to 
have  prevailed  during  the  reign  of  King  Charles  II., 
that  where  a  dignity  fell  into  abeyance,  it  was  in  the 
power  of  the  Crown  to  extinguish  it.  This  appears 
from  the  letters  patent  by  which  the  barony  of  Lucas 
of  Crudwell  was  granted  to  the  Countess  of  Kent ; 
in  which  there  is  a  proviso,  "  That  if  there  shall  be 
more  persons  than  one,  who  shall  be  coheirs  of  her 
body  by  the  said  Earl  of  Kent,  whereby  the  King's 
Majesty,  his  heirs  or  successors^  might  declare  which 
of  them  he  pleases  to  have  and  enjoy  the  said  honour, 
title,  and  dignity,  or  might  hold  the  same  in  suspence, 
or  extinguish  the  samey  at  his  and  their  pleasures ;  that 
nevertheless  the  said  honour,  title,  and  dignity  shall 
not  be  held  in  suspence,  or  extinguished,  but  shall  go 
to  and  be  held  and  enjoyed,  &c.'' 

36.  But  the  doctrine,  that  where  a  dignity  fell  into 
abeyance^  it  might  be  extinguished  by  the  Crown, 
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appears  to  have  been  fully  disproved  in  the  following' 
Barony  of  case ;  in  which  it  was  determined  by  the  House  of 
Comns*306.  Lords,  after  great  deliberation,  and  assented  to  by 
S.  P.  the  Crown,  that  where  a  dignity  iali».  into  abeyance 

between  coheirs,  whenever  there  is  a  detenmnation 

of  the  coheirship,  by  the  death  of  all  the  coheirs  ex* 

cept  one,  such  one  heir  becomes  entitled  to  the  dignity^ 

as  a  matter  of  right. 

Barony  of         97.  In  1694,  Sir  Richard  Vemey,  Knight,  claimed 

de^BroSe,  ^    *^®  bapony  of  Broke,  as  lineal  heir  to  Sir  Robert 

Coll.  322.      Wilioughby,  who   was    summoned    to   parliament 

«P-     J  jj^jjj^  yj^j^^  ^^  ^yj^  being  directed,  Moberto  Wil- 

Umgkby  de  Broke,  CheoaUer\  to  ^om  succeeded 
Sir  Robert  Wilioughby,  who  was  summoned  to  par* 
liament  by  the  same  title,  and  sat  accordingly  temp. 
Hen.  VIII. :  from  him  the  barony  descended  to  Lady 
Biizabeth  Greville  (she  having  survived  her  two  sisters, 
idio  died  without  issue),  from  whom  it  descended  te 
her  grandchild  and  heir.  Sir  Foulk  Greville,  Knjght, 
(who  was  created  Lwd  Broke,  to  him  and  his  heirs 
male) ;  but  who  dying  without  issue,  the  barmy  de- 
scended to  Margaret  Lady  Vemey,  the  petitioner'a 
grandmother. 

The  Attorney  Oenerd  argued  against  tiiis  dtfan, 
1st,  That  a  summons  by  writ  did  not  create  an  ertate 
in  fee ;  for  that  anciently  several  had  been  M>  sum* 
moned,  and  yet  their  sMis  had  never  been  summoned 
after  them :  nay,  sometimes  the  veiy  person  first 
sumjnoned  had  afl;erwards  been  omitted  to  be  snm- 
moned.  But  he  did  not  design  to  urge  that  ftny 
farther,  but  chiefly  insisted,  that  even  in  die  time  of 
King  Henry  VII.,  vA^ea  Sir  Robert  Willoi:^U)y  was 
irnt  summoned,  it  was  not  conatdered  as  an  estate  in 
fee  i  urging  Latimer's  case,  and,  of  later  times,  Aber- 
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gaveanyB  case,  and  Paget's.  3d,  That,  if  it  did 
descend,  it  was  extinguished  in  the  coheirs  oP  Lady 
Maifpuret  Greville  j  urging  the  Earl  of  Oxford's 
case. 

The  counsel  for  the  petitioner  replied,  that,  as  to 
the  baronies  of  Latimer  and  Abeigavenny,  those 
honours  followed  the  entail  of  the  lands,  as  baronies 
by  tenure.  As  to  the  resolutions  in  the  Earl  of  Ox- 
ford's case,  touching  the  baronies  of  Bulbeck,  Sand- 
ford,  and  Badlesmere,  that  they  were  in  His  Majesty's 
disposition ;  they  allowed  that  the  King  might  dis* 
pose  of  them  to  which  of  the  coheirs  he  pleased, 
during  the  coparcenership,  but  not  to  a  stranger,  nor 
to  the  heir  male  collateral,  who  had  no  right  thereto, 
so  long  as  there  were  heirs  general. 

The  House  of  Lords  resolved,  liiat  the  petitioner 
had  no  right  to  a  summons  to  parliament. 

A  committee  was  appointed  to  draw  up  a  report 
to  the  J^ing  pursuant  to  the  said  resolution,  since  the 
chief  reason  for  rejecting  the  said  claim  seemed  to  be, 
that  the  said  barony  was  for  some  time  lodged  in  co- 
heirs; and  that  therefore  it  was  in  His  Majest3r's 
poVer  to  hold  the  same  in  suspence  or  abeyance,  or 
to  extinguish  H^e  same. 

98.  Tlie  committee  was  adjourned  before  any  re- 
port was  made.  But  in  the  interim  several  peers,  as 
the  Eails  of  Lindsey,  Thanet,  Sussex,  and  Abingdon, 
the  Lord  Delawarre,  &c.,  who  had  baronies  by  writ 
in  them,  (some  whereof  had  at  that  time  oidy 
daughters,)  looking  upon  themselves  ccmcemed  &om 
what  was  mentioned  at  the  Committee  in  relation  to  Journ.  ▼.  15. 
tlie  descent  of  such  baitnues  on  coheirs ;  moved  die  552! 
House  that  a  day  might  be  i^omted  to  consider  4f 
what  had  been  mentioned  by  s(ttneLords  on  diat  day  in 
relation  to  the  descrat  (of  iNiro^es  by  vmt :  and  m  day 
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was  appointed  accordingly.  In  pursuancq  whereof 
the  Lords  who  interested  themselves  therein,  were 
heard  by  their  counsel,  Mr.  Finch  and  Sir  Thomi^ 
Powis;  and  it  was  then  oi;dered,  that  the  King^s 
Attorney  General  should  be  likewise  heard  t;ouching 
the  said  matten 

The  Attorney  General  argued  for  the  King  against 
the  descent  of  baronies  by  writ»  and  the  counsel  for 
the  Lords  replied,  and  produced  precedents,  which 
being  dollected  by  Mr*  King,  Lancaster  Herald,  were 
•printed  on  that  occasion. 

, '    Thi&  printed  paper  i3  entitled,  "  Baronies  by  writ 

•  devolving  upon  coheirs,  enjoyed  by,  or  conferred  upon,. 

the  person  or  issue  of  the  surviving  coheir,  where 

such  person  or  issue  become  sole  heir  to  the  barony.'*: — 

It  contains  the  eases  of  Lord  St..J(^n.  of  Basing,  Lord 

St.  Amand,  Lord  Roos,  Lord  Bardolph,  Lord  Coniers, 

Vipount  Lord  of  Westmerland,    Lord  Ogle,  and 

^Lord  Clifford;    and   concludes  with   the  following 

^observations :  "  If  a  barony  in  fee  once  suspiended^ 

OF  put  in  abeyance,,  by  falling  upon  coheirs,  cannot 

be  taken  up  again  without  some  instrument  from  the 

King  to  revive  it,  then  if  a  baron  in  fee  should  die 

leaving  two  daughters,  and  a  brother,  though  one  of 

the  daughters  should  die  ever  so  soon  after  the  death 

of  her  father,  yet  the  other  daughter  could  not  have 

the  title,  biit  at  the  King's  pleasure.     And  if  both 

the  daughters  should  die  without  issue,  their  father's 

brother  will  not  be  a  peer,  but  at  the  pleasure  of  the 

King:  nay,  if  such  a  baron  should  die  leaving ^two 

daughters  and  his  widow  with  child  of  a  son,  upon  the 

death  of  such  baron,  the  title  will  be  suspended  till 

the  son  is  bom;  and. according  to  this  rule  the  son 

wiU'not  be  a  baron,  but  at  the  King's  pleasure,  .be* 

cause  the  title  was. once. suspended. 
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**  The  suspension  in  case  of  coheirs  doth  not  arise 
from  any  incapacity  either  in  the  blood,  or Jn.  the 
persons,  of  the  coheirs ;  but  only  because  both  cannot 
take  the  barony  at  once  ;  and  neither  of  them  in  law 
is  preferred  before  the  other  :  therefore  of  necessity 
the  title  in  such  a  case  remains  in  abeyance  or  sus- 
pence,  until  it  be  either  fixed  in  one  by  the  King, 
whilst  there  are  seveial  coheirs  in  being,  or  else  until 
it  is  fixed  in  one  by  the  law,  upon  her  or  her  issue's 
becoming  the  survivor ;  for  when  the  only  reason  for 
suspension  is  removed,  the  survivor  hath  the  same 
right  as  if  she  at  first  had  been  the  sole.  heir.  The 
contrary  opinion  to  this  doth  tend  to  the  extinguish- 
ment of  titles  of  honour,  in  such  cases  as  may  and 
will  frequently  happen ;  and  according  to  this  it  may 
often  be  in  the  King's  pleasure  to  exclude  the  male 
descendants  of  barons  in  fee  from  sitting  in  parlia- 
ment, if  in  the  elder  brother's  line  the  title  of  honour 
should  be  ever  suspended  for  the  shortest  time,  by 
more  than  one  daughter." 

The  House  ordered  that  the  Heralds  should  be 
heard  as  to  the  said  precedents,  who  were  accordingly 
heard  at  thel)ar,  in  relation  to  the  descent  of  baronies 
by  writ.  And  Sir  Thomas  St.  George,  Garter,  made 
several  objections  to  the  said  printed  precedents; 
uppn  which  Mr.  King  was  called .  to  prove  the  sanae, 
who  justified  them  by  the  books  and  records  of  the 
Heralds'  Office.  An  authentic  copy  of  the  King's 
recognition-  of  the  barony  of  Oglie  in  4  Cha.  I.  being 
read  at  the  bar ;  and ,  the  matter  being  reported  by 
the  Lord  Keeper;  the  question  was  put,  "  Whether  if  Joum.  v.  15. 
a  person  summoned  to  parliament  by  writ,  and  sitting,  "^  " 
die,  leaving  issue  two  or  more  daughters,  who  all  die, 
one  of  them  only  leaving. issue,  such  issue  has  a  right 
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to  demand  a  summons  to  parliament ;''— md  it  "Wbs 
naolved  in  the  affirmative. 

S9*  Th&  principal  objection^  touching  the  extin- 
guishment of  the  barony  of  firc^e,  by  reason  of  its 
Journ.  V.  15.  descending  to  coheirs,  being  removed,  Sir  Richard 
634.  643.      Verney  daimed  the  barony  of  WillougM)y  de  Broke, 
as  the  sc^e  heir  of  Sir  Robert  Willoughby  de  Broke. 

Sir  Thomas  Powis,  as  his  counsel,  read  a  list  of 
those  peers  who  had  baronies  by  writ  in  them,  in- 
cluded under  higher  titles ;  and  also  a  list  o(  tiiose 
Lords  who  then  sat  in  the  House  by  virtue  only  of 
original  writs  o£  sumnK»s,  and  by  descent  from 
baronies  in  fee ;  and  a  list  of  several  noble  ladies^ 
who  had  then  such  baronies  in  them,  some  of  whom 
had  been  dedased  baronesses  in  pariiameot :  and  in* 
smnated  to  the  Lords,  that  while  be  was  aiguing  one 
peer  into  the  House,  the  King's  counsel  were  aiguii^ 
several  noble  dukes  and  earls  6ut  of  their  barcmies, 
and  several  sittistg  barons  out  of  the  House.  For,  if 
a  suounons  by  writ  was  not  an  estate  in  fee,  and 
descendible,  then  migbt  the  King  choose  whedier  he 
would  summon  those  barons  any  more  to  parliament, 
after  the  conclusion  of  the  present  parliament ;  and 
so  ^y  that  means  would  subfeet  the  peerage  to  great 
uncertainties,  and  desl3t>y  all  their  resdlutions  and 
judgements  touching  the  descent  of  such  baronies. 

The  King's  counsel  urged  seversl  instanoes  af 
andent  times  against  'fte  descent  of  such  baimma, 
«nd  argued  againift  tiie  operation  of  the  writ ;  and 
that  in  this  case  it  did  not  appear  but  that  the  frst 
foundation  of  the  honour  might  have  been  by  patent, 
ante,  c.  1.  or  for  life,  or  in  tail  male ;  and  vouched  Bromflete's 
'  /     case.    He  farther  insisted,  that  the  descent  of  the 

baarony  to  coheirs  did  meige  or  extinguish  it,  or  make 
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it  revert  to  the  Crewn ;  and  that  it  was  in  abeytitice, 
by  which  means  it  was  left  to  the  clutches  of  the  law» 
so  as  not  to  be  taken  out  from  thence>  by  any  person 
whatsoever,  otherwise  than  by  a  new  creation. 

He  petitioner's  counsel  rejdied^  that  the  honour 
could  not  be  by  patent,  nor  by  writ,  with  a  limitation 
to  the  heirs  male :  for  that  there  was  issue  male  from 
each  of  the  two  Sir  Robert  Willoi^hbys,  who  yet 
were  not  barons;  insisting  upon  the  right  of  the 
peerage  in  general,  and  that,  upon  the  true  construc- 
tion, the  title  was  Willoi:^hby  of  Brcdce. 

After  long  debate,  it  was  resolved  that  Sk  Richard 
Vemey  had  a  right  to  a  writ  of  summons  to  parlia* 
ment,  by  the  title  of  Lord  WiUoughby  of  Broke. 

A  writ  of  summons  was  accordingly  issued  to  him ; 
and  be  was  seated  in  the  House  of  Pb^rs  by  descent, 
without  ceremony,  in  the  ancient  place  of  his  ancestor  Jouni.Fol.i5. 
Sir  Robert  Willoughby,  next  above  Lord  Eure.  ^^' 

40.  Since  this  determination,  several  claims  have  Cases  of 
been  made  to  baronies  which  had  been  in  abeyance,  ^  ,^|]^^L 
upon  the  ground  that  the  abeyance  was  determined ;  Heir, 
ftlid  that  the  claimant  was,  by  the  failure  of  heirs 
of  the  other  coheirs,  become  the  sole  heir  tp  the 
tiiutMiy. 

4L  Cadierioe  Bdkenfaaa  'okamed,  in  1717f  the  Barony  of 
liarony  of  Bemears,  which  had  fallen  into  abeyance,  jo^.vol.2i. 
M  sole  hmof  Sir  John  Bourchiec,  Lord  Bemera,  the  ^66.  339. 
ab^Mce  tain^  tfate  termtnaled.  ^^^'  ^^' 

The  petition  was  referred  by  His  Majesty  4o  the 
Mnsitt^E  Lords.  Lord  Clarendon  reported  irom  the 
tSomttdttee  of  Privileges,  that  search  had  ibeen  made 
BO  tax  bade  as  the  Teign  of  £dw.  IIL,  whether  at^r 
patent  had  been  granted  for  creating  Sk  John  Bour- 
^ier  a  banm,  \nst  none  could  be  found :  that  there 
was  firoduoed  a  writ  of  summons  to  parliament  in 
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33  Hen.  VI.,  directed  Johdnni  Bourchier  de  BemerSf 
along  with  several  other  writs  directed  to  him ;.  and 
also  several  writs  directed  to  his  grandson  and  heir. 

That  the  Committee  had  inspected  the  Journals  of 
the  House  in  the  reign  of  Henry  VIII.  and  found  the 
name  of  Lord  Bemers  entered  therein,  as  present 
several  days. 

That  it  appeared  to  the  Committee  that  the  peti- 
tioner was  (by  the  death  of  her  brothers  and  sisters 
without  issue)  become  sole  heir  of  Sir  John  Bourchier 
Knight,  first  Lord  Bemers,  and  was  lineally  descended 
from  him. 

The  House  resolved  that  the  said  Catherme  Boken- 
ham  had  a  right  to  the  said  barony  of  Bemers. 

Barony  of  42.  In  1794,  Mr.  Trefusis  claimed  the  barony  of 

PrintedQaae.  Clinton,  as  sole  heir  to  Edward  Lord  Clinton,  who 

was  seised  of  the  said  barony  in  4  &  5  Phil.  &  Mary, 
which  had  fallen  into  abeyance  in  1692,  between  Lady 
Catherine  Booth,  Lady  Arabella  Rolle,  and  Lady 
Margaret  Boscawen :  that  in  1717  the  line  of  Lady 
Catherine  Booth  failed :  that  in  1720  the  King  had 
terminated  the  abeyance  between  the  heirs  of  Lady 

ante,  f  21.     Arabella  Rolle  and  Lady  Margaret  Boscawen,  by 

granting  a  writ  of  summons  to  Mr.  Fortescue,  the 
heir  of  Lady  Margaret  Boscawen;  and  that  by  the 
extinction  of  the  line  of  Lady  Margaret  Boscawen, 
the  abeyance  determined,  and  Mr.  Trefusis,  who  was 
the  sole  heir  of  Lady  Arabella  RoUe,  became  entitled 
to  the  barony.  '  * 

20th  F^bru.       The  House  resolved  that  the  petitioner  had  made 

out  his  claim  to  the  title,  honour,  and  dignity  of 

Baron  Clinton ;  and  a  writ  of  summons  was  issued  to 

him  accordingly. 

43.  In  1798,  the  Marquis  of  Carmarthen  claimed 

.  the  barony  of  Conyers,  created  by  writ  of  summons 


ary  1794. 
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to  William  Conyers  in  1  Hen.VIIL  which  had  fallen 
into  abeyance  in  1557,  by  the  death  of  John  Lord 
Conyers,  leaving  three  daughters  and  no  issue  male ; 
but  the  abeyance  terminated  in  1664<, .  by  the  extinc- 
tion of  the  fine  of  two  of  the  daughters,  and  Conyers 
D*  Arcy,  the  heir  of  the  third  daughter,  took  his  seat 
in  tiie  House  of  Lords  as  Lord  Cpnyers,  to  whom  the 
petitioner  was  sole  heir. 

The  House  of  Lords  resolved  that  the  petitioner 
hadmade  out  his  claim  to* the  title,  honour,  and  dignity 
of  JBaron  Conyers.  f 

4t4f.  Sir  John  Griffin  Griffin,  in  whose  favour  the  Barony  of 
abeyance  of  the  barony  of  Howard  of  Walden  was  Walden. 
terminated  in  1784,"  having  died  without  issue  ;  and  ^""'^^  ^'^^^^ 
there  being  a  complete  failure  'of  heirs  of  the  coheir  ante  §  30. 
under  whom  he  derived  ;  the  barony  was  claimed  in 
1807  by  C.  A.  Ellis,  an  infant,  as  the  sole  heir  of  the 
other  coheir,  being  the  Heir  of  the  last  Earl  of  Bristol. 
The  Committee  of  Privileges  resolved  that  the  peti- 
tioner had  made  out  his  claim. 

45.  It  has  been  held .  by  the  House  of  Lords,  in  a  Attainder  of 
recent  case,  that  where  a  barony  was  in  abeyance  ^"eotiwo 

^  Coheirs  does 

between  .two  persons,  the  attainder  of  one  of  them  notdeterminc 
for  high  treason  did  not  terminate  the. abeyance,  and  ^''®'^''^)^»^^- 
give  to  the  other  a  right  to.  the  barony. 

46.  .Thomas  St^leton  of  Carleton,  in  the  county  Barony  of 
of  York,  esq.,  claimed  the  barony  of  Beaumont ;  and  ^^*""^°"'* 
stated,,  that  Henry  de  Beaumont  was  summoned  to 
parliament  in.the  second,  thirds  fourth,  and  several 

other  years  of  the  reign  of  Edward  IL,  and  sat  in 
pailiament.  That  the  banony  of  Beaumqnt  descended 
to  William  Lord  Beaumont,  who  died  24  Hen.  VII. 
without  children,  leaving  an  only  sister  Joan.  -  That 
the  said  Joan  married  John  Lord  Lovell,  and  had 
ia^ue  a  son,  who  died  without  issue,  and  two  daugh- 
Vol.  III.  Q 
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ters:  Joan,  who  married  Sir  Biysm  St^letoOf  to 
whom  the  claimant  was  heir  at  law ;  and  Frideswide, 
who  mamed  Sir  Edward  Norrit.  That  Fiideiwide 
>had  two  sons.  Sir  John  Norriat  who  died  without 
issue ;  and  Henry  Norris,  who  was  attainted  of  high 
treason  in  S7  Hen.VIIL,  and  fix)m  whom  the  Earl  of 
Abingdon  was  lineally  descended,  and  was  his  heir. 
That,  upon  the  death  of  Sir  John  Norris  without 
issue,  the  abeyance  in  the  barony  c£  Beaumont 
ceased ;  and  the  whole  right  and  claim  to  the  tame 
vested  in  the  heirs  of  Joan  the  eldest  sister.  That  the 
petitioner  was  the  heir  general  of  Henry  de  Beaumont, 
vwho  wa9  first  summoned  to  parliament ;  and  therefore 
apprehended,  and  was  advised,  that  he  had  a  legal 
claim  to  the  said  barony. 

This  petition  was  referred  to  the  Attorney  General 
,(Sir  John  Scott),  who  reported — '*  That  an  important 
question  arose,  whether  by  the  attainder  of  Henry 
^NoiTis,  the  abeyance  was  determined,  and  the  heirs 
of  the  eldest  sister  exclusively  entitled  by  descent  to 
the  barony  of  Beaumont,  by  reason  of  the  incapacity 
of  Henry  Norris's  heirs  thereby  created,  to  claim 
through  him  ?  Upon  tliis  point  he  humbly  certified  to 
His  Majesty,  that  lie  had'  not  been  able  to  find  any 
satisfactory  determination  ;  and,  inasmuch  as  this 
point  materially  aflfected  His  Mi^sty's  royal  preroga- 
tive, and  tlie  principles  of  law,  with  re$pect  to  the 
descent  of  honours  and  dignities,  he  humbly  presumed 
to  submit  to  His  Migesty,  that,  before  any  act  was 
done  pursuant  to  the  prayer  of  the  petition,  it  might 
be  fitting  to  refer  the  whole  matter  of  the  petitioa  to 
the  House  <^'  Peers.'^ 

The  petition  haying  been  referred  accotdKagly, 
it  was  contended  \>y  Mr.  Sti^leton's  counsel,  that 
the  coheirship  was  determined  by  the  attainder  j 
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and  that  the  case  of  Charleton  Lord  Powis  was  in 
point- 
In  tJiat  case,  Lord  Powis  died  seised  of  the  boKony  Collins  398. 
of  Powis,  which  was  created  by  writ^  leaving  two 
daughters  y  Joan  married  to  Sir  John  Grey,  and  Joyce 
married  to  Lord  Tiptoft.  Joyce  left  issue  a  son,  John 
Lord  Tiptoft,  who  was  created  Earl  of  Worcester^ 
and  Was  attainted  of  high  treasori,  and  executed^ 
10  Ed«  IV^  Joan  had  issue  a  son  HeBfy,  who  left 
iasue  a  son  Richard,  who  left  issue  a  son  John.  Nei^ 
ther  Henry  nor  Richard  were  ever  summoned  to  par- 
Itament ;  but  John,  who  was  ten  years  (rfd  when  the 
Earl  of  Worcester  was  attainted,  was  summoned  to 
parliament  2S  £d.  IV.,  by  the  title  of  John  de  Grey 
de  Powis.  And,  in  this  ease,  it  could  not  be  said 
thait  John  de  Grey  had  the  barony  by  favour  of  the 
Crown  ;  because  be  was  summoned  to  the  first  pai*- 
liament  which  was  holden  after  the  attainder  of  the 
Earl  of  Worcester,  and  his  attaining  his  age  of  21 
years  ;  \dien  it  cofold  not  be  supposed  he  had  done 
any  service  to  his  King  and  country,  to  merit  such  a 
favour. 

The  Loirds  referred  a  question  of  law  to  the  Judges, 
viz.  *<  Whether,  supposing  the  daimant  to  have 
proved  himself  oneof  the  coheirsof  the  body  of  Henry 
de  Beaumont ;  and,  supposii^  a  barony  to  have  been* 
created  in  the  said  Henry  and  the  heirs  of  his  body^ 
the  elaimkattt  was  then  entitled  of  right  to  such  bar^nyy 
accon&ig  to  the  state  of  the  pedigree  last  delivered 
in  oo  his  part?*^ 

On  the  35th  day  of  Jmie  1795,  the  Lord  Chief* 
Justice  of  the  Common  Pleas  (Eyre)  delivered  the 
following  opinion  of  the  Judges  on  this  point,  afteir 

Q2 
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stating  the  question  in  the  precise  form  in  which  it 

appears  above.*  i 

"My  Lords,  the  Attorney  General,  on  the  part  of 

the  Crown,  summed  up  his  objections  to  the  claim 

in  a  very  few  words.     He  said,  he  opposed  the  claim 

on  this  single  point,  that  the  claimant  Mr.  Stapleton 

-  was  not  the  heir  of  Henry  de  Beaumont ;  that  it  was 

not  enough  that  he  might  be  a  part,  a  moiety  for. 

instance,  of  the  heir;  that  he  must  have  the  complete 

character  in  him.     Your  Lordships  question  supposes 

Mr.  Stapleton  to  have  suflSciently  made  out  his  pedi- 

i  gree,  and  that  he  is  to  be  taken  to  be  one  of  the 

coheirs.  ^ 

**  Coheirs  derive  to  themselves  title  to  the  inherit- 
ance of  their  ancestor  by  descent ;  they  are  heir  to 
the  ancestor*  Our  books,  in  particul^  Sir  Edward 
Coke's  comment  on  Littleton,  section  of  coparceners, 
points  out  the  manner  in  which  they  claim.  They 
are  altogether  untis  hcereSy  unum  corpus  :  their  >  heir- 
ship is  unites  juris :  the  whole  body  of  the  cqbeirs, 
however  numerous,  must  unite  to  constitute  the 
heir.  '  : 

^ "  To  illustrate  this  doctrine.  Sir  Edward  Coke  puts 
the  case:  of  the  inheritance  of  coheirs,,  sued  for  in  our 
courts  ;  he  says,  they  must  all  join  in  a  prtBcipe^  for 
t^ey  ail  make  but  one  heir.     He  puts  another  case  of 
coheirs,  claiming  to  take  under  a  limitation  to  the 
right  heirs  of  A. ;  and  he  states  the  law  to  be,  that 
one  of  the  coheirs  standing  alone  cannot  take  any. 
thing  ;  for  he  is  not  the  right  heir  of  A.     The  case/. 
as  he  puts  it,  is  a  particular  one  ;^  and,  in  its  circum- 


*  From  a  manuscript  in  his  own  handwriting,  for  the  use  of  which 
I  am  indebted  to  the  kindness  of  Sir  Thomas  Plumer.  M .  R. 
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stances,  approaches  towards  the  case  now  under 
consideration.  But  I  choose  to  disentangle  it,  in  this 
part  of  the  argument,  of  those  circumstances,  and 
state  it  simply  as  an  authority,  that  one  coheir  does- 
not  come  within  the  description  of  heir,  and  cannot 
claim  as  heir. 

"  Coheirs  hold  in  coparcenary :  they  are  called 
coparceners,  because  they  participate  in  one  in- 
heritance, derived  to  them  by  one  title.  Though 
they  participate,  our  books  say,  no  man  doth  know 
his  part  in  severalty  :  they  therefore  occupy  that 
which  is  capable  of  occupation,  in  common.  But 
though  no  one  knows  his  part  in  severalty,  yet  each^ 
man's  quantity  of  interest  in  the  whole  inheritance  is* 
well  known  :  for  instance,  if  he  is  one  of  two  coheirs> 
he  is  entitled  taa  moiety ;  if  one  of  three,  to  a  third, 
and  so  on  ;  and  if  the  subject  of  the  inheritance  is 
in  its  nature  partible,  lands  for  instance,  he  may  sue 
his  writ  of  partition,  and  make  division  of  the  subject 
into  moieties,  thirds,  &c.  as  the  case  shall  be.  And, 
when  that  is  done,  instead  of  participating  in  one 
inheritance,  each  coparcener  takes  the  part  allotted 
to  him  in  severalty.  He  then  loses  his  character  of 
coparcener,  and  becomes  sole  owner  of  the  part  allotted 
to  -him  ;  but  it  must  be  remembered,  that  the  effect 
and  operation  of  this  partition  pursues  the  nature  of 
his  original  right  in  the  whole  inheritance  ;  he  has 
'  still  but  a  part  of  it,  though  he  holds  it  in  a  different 
manner.  This  operation  of  partition  is,  of  necessity, 
confined  to  inheritances,  the  subject  of  which  is  in 
its  nature  partible  ;  it  applies  not  to  inheritances  in 
their  nature  impartible.  Coheirs  must  therefore  con- 
tinue to  hold  such  inheritances  for  ever,  in  the  same 
manner  as  they  held  partible  inheritances  before  par- 
tition J  with  this  difference  only,  that  the  law  has 
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provided  certaia  means,  adapted  to  the  nature  of  aome 
impartible  inheritances,  for  enabling  coheir?  to  h<rid 
them  in  aqparcen^ry,  with  benefit  wd  advantage  to 
the  whole  body  of  the  coheirs ;  and  with  dpe  regard 
to  the  quantity  of  interest  each  of  the  coheirs  may 
claim  in  the  inheritance. 

'^Thus  the  coheirs  of  an  advowson  prepent  by  turns; 
and  the  castle  goes  to  the  eldef  coheir,  she  making 
compensation  to  the  others;  and  other  instances  might 
be  mentioned* 

^^A  peerage  is  a  most  transcendant  honour  and  dig- 
nity ;  but  it  is  still  in,  the  eye  of  the  law  an  inheritance, 
.  and  it  will  descend  to  coheirs  in  the  same  manner  as 
other  hereditaments  do  descend.  The  title  of  the  co« 
hftm  of  a  barony  is  that  of  wkm  fueresy  unum  corpus  ; 
it  is  unitas  juris :  they  must  take  it,  and  it  must  vest 
in  thfem,  as  the  heir  of  the  ancestor.  This  inheritance 
stands  at  the  head  of  the  class  of  inheritances^  in  their 
nature  impartible.  But  it  is  an  inheritance  of  such 
9  nature,  producing  fruits  of  dignity  and  of  publjc 
duty,  individual  and  incommunicable  by  any  of  the 
common  means  which  the  law  has  provided  for  the 
enjoyment  of  impartible  inheritances ;  that  when  it 
happens  to  vest  in  coheirs^  it  necessarily  falls  into  a 
dormant  state.  .  No  single  coheir  can  assert  a  claim  to 
it,  for  such  a  claim  would  be  contrary  to  his  interest ;  he 
does  but  participate  in  the  inheritance ;  he  can  there* 
fore  sustain  no  claim  to  the  whole  of  it :  aqd  tbi^ 
inheritance  is  so  singularly  circumstanced^  that  even 
the  whole  body  of  the  coheirs  cap  assert  no  chum  to 
it,  because  they  are  incapable  of  possessing,  or  in  any 
manner  enjoying  it. 
v\irhen  tibis  inheritance  i&  ii\  this  dormant  state,  it  is 
sftid  to  be  in  abeyance  i  pot  in  abeyance  in  the  ordi^ 
nary  sense  of  the  term^  as  was  observed  by  Mr.  At^ 
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torfiey  General,  in  which  it  is  applied  to  an  estate  in 
fee  ^mple  or  freehold  in  suspence,  floating,  fixing 
fid  where,  and  Vesting  in  no  one ;  but  it  simply  de- 
mites,  that  the  title  to  a  barony,  which  has  descended 
upon,  and  is  rested  in  coheirs,  remains  in  them  in  an 
inactive  and  dormant  state,  incapable  of  being  asserted 
or  being  enjoyed.    That  none  of  the  ordinary  means 
provided  by  law  for  making  impartible  inheritances 
productive  to  coheirs,  could  be  applied  to  this  inhe- 
ritance.   One  remedy,  and  one  only,  has  been  pro-^ 
vided  by  law  for  the  case  of  a  dormant  peerage  j  it  is, 
sui  Jtiris^  of  a  most  extraordinary  nature,  but  very 
suitable  to  the  dignity  of  the  subgect  to  which  it  is 
applied :  I  mean  the  prerogative  right  of  calling  one 
of  the  coparceners,  by  writ  of  summons,  to  sit  in  the 
seat  of  his  ancestor.     He  will,  from  thenceforth,  be 
in  the  exclusive  possession  and  enjoyment  of  the  in- 
heritance, and  will  hold  it  to  him  and  the  heirs  of  his 
body ;  yet  still  he  is  but  one  of  the  coheirs  of  his 
ancestor,  and  the  rest  of  the  coheirs  still  remain  co- 
heirs :  and,  in  the  event  of  the  failure  of  heirs  of  the 
bodyof  thatxoheir,  whom  the  prerc^tive  hath  tlius 
preferred,  the  other  coheir  (if  but  one)  would  take 
the  whole  inheritance ;  or,  if  there  were  more  than 
one,  the  barony  would  again  faH  into  abeyance.     I 
have  stated  wh^t  I  take  to  be  the  true  nature  of  this 
abeyance  of  a  barony :  it  falls  into  abeyance,  because, 
in  point  of  right,  no  one  coheir  can  sustain  a  claim  to 
it ;  and  because  all  the  coheirs  together,  though  they 
constitute  the  complete  heir  to  the  ancestor,  cannot 
claim  it  with  effect,  and  therefore  cannot  claim  it  at 
all.  The  eflfect  of  the  prerogative  right  of  calling  one 
q{  the  coheirs  to  sit  in  the  seat  of  his  ancestor,  is  not 
to  change  the  nature  of  his  original  title  to  participate 
in  tiie  inheritance;  nor  does  it  in  any  manner  enlarge 

Q  4f 
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the  quantity  of  his  interest  in  the  inheritance,  •  as  it 
stood  originally ;  it  takes  nothing  from  the  title  of  the 
other  coheirs ;  it  does  not  attract  their  portion  of  the 
heirship,  and  unite  it  with  that  of  the  coheir  preferred ; 
but  it  creates  a  title  to  sit  in  the  seat  of  the  ancestor, 
in  a  great  degree  collateral  to  the  title  by  inheritance. 
The  prerogative  is  only  restricted  to  issue  the  writ  of 
summons  to  one  of  the  persons  who  has  part  or  share 
in  that  title  :  the  interposition  of  the  prerogative  is, 
as  I  have  before  observed,  sui  juris,  entrusted  to  the 
Crown,  in  order  to  qualify  tlie  necessary  consequences 
of  the  law  of  descent  to  coheirs,  as  applied  to  the 
inheritance  of  a  barony ;  and,  I  apprehend,  it  proceeds 
upon  the  ground  of  the  law  being  as  I  have  stated  it 
to  be.  It  was  with  great  ability,  and  very  ingeni- 
ously turned  by  the  counsel  for  the  claimant,  and  used 
to  qualify  the  law  of  descents  itself,  instead  of  the 
effects  of  the  law.  It  was  not  denied  that  in  general 
many  coheirs  make  but  one  heir ;  but  it  Was  said, 
that  this  would  be  an  inconvenient  and  an  absurd  doc^ 
trine,  as  applied  to  a  barony:  that  the  coheirs,  of  a 
barony  were  all  of  the  blood  of  the  ancestor,  and 
must  all  be  capable  of  the  honour,  and  sitting  in  the 
seat  of  the  ancestor ;  inasmuch  as  the  King,  by  his 
prerogative,  could  prefer  any  one  of  the  coheirs,  and 
place  him  in  the  seat  of  the  ancestor :  that  there 
were  therefore,  in  the  coheirs  of  a  barony,  a  plurality 
of  persons,  all  capable  of  succeeding  to  the  dignity  ; 
and  that  they  were  therefore,  in  effect,  a  pliu-aJity  of 
heirs.  Upon  this  they  proceeded  to  erect  their 
fabric. 

.  ««A  barony,  say  they,  falls  into  abeyance  only  be- 
cause there  is  a  plurality  of  heirs  capable  of  taking 
^e  peerage  ;  and  the  law  knows  not  how  to  select 
one  from  amongst  them.    But  this  is  the  office  of  the 
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pater  patriie^  entrusted  to  the  Crown  so  long  as  the 
iiece3sity  exists  ;  tod  the  necessity  exists,  so  long  as 
the  plurality  exists.  That  as  the  law  abhors  abey- 
ance, the  moment  the  plurality  of  persons  capable  of 
sustaining  the  dignity  is  by  any  means  removed,  and 
only  one  of  the  coheirs  thus  capable  of  sustaining  the 
dignity  is  left,  the  barony  is  no  longer  in  abeyance  ; 
the  Crown  no  longer  finds  any  thing  upon  which 
the  prerogative  can  act :  and,  if  the  barony  is  neither 
in  abeyance  nor  extinct,  it  must  vest  in  the  single 
coheir,  who  is  thus  left  without  a  competitor.  If 
they  had  built  upon  solid  foundations,  it  might  have 
been  necessary  to  have  gone  farther  into,  this  case,  in 
Qrder  to  see  whether,  the  plurality  they  speak  of  has 
been  removed ;  and  to  have  examined  with  care  the 
actual  situation  of  the  other  branch  of  this  noble 
family,  the  Norris  branch  ;  to  have  considered  it  as  it 
stood  on  the  death  of  Sir  John  Norris  without  issue, 
^hich  is  the  moment  when  the  sole  right  of  this 
barony  is  supposed  to  have  vested  in  the  ancestor  of 
the  claimant ;  the  situation  of  the  Norris  branch, 
after  the  act  of  parliament  had  passed  for  i*estoring  the 
issue  of  Henry  Norris  in  bloody  and  the  possible  situ- 
ation of  the  Norris  branch,  supposing  the  issue  of 
Henry  (who  was  attainted)  hereafter  to  fail,  and  the 
issue  of  his  sisters  to  continue.  Out  of  this  examina* 
tion,  many  questions  of  grave  and  weighty  consider- 
ation would  arise ;  and  they  would  require  more  time 
for  a  satisfactory  discussion  of  them  than  at  this  period 
of  the  sessions  of  parliament  could  probably  have  been 
spared. 

"  Yom*  Lordships  might  possibly  entertain  a  doubt 
with  regard  to  these  questions,  as  well  as  to  another 
qtiestion  ;  namely,  ^  whether  the  title  to  a  barony  can 
survive^  when  it  is  become  impossible  that  all  the 
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component  parts  of  it  can  vest  in  one  person.  Your 
Lordships  may  entertain  a  doubt,  whether,  as  to  ques* 
tions  of  this  nature,  there  are  the  proper  parties  before 
you,  whom  these  questions  do,  in  point  of  inheritance^ 
concern. 

^<  But,  my  Lords,  upon  the  best  consideration  we 
could  give  to  the  case  now  in  judgment,  we  humbly 
ofifer  it  to  your  Lordships  as  our  clear  opinion,  that  iht 
argument  in  support  of  the  plaintiff's  title  is  fallacious; 
and  he  being  but  a  coheir,  bis  claim  to  be  solely  en- 
titled to  this  barony,  as  it  has  been  made  for  him,  is 
unfounded. 

••  My  Lords,  the  nature  of  tlie  prerogative  right 
infers  no  capacity  in  the  coheir.     The  prerogative  is^ 
on  the  contrary,  a  provision  for  the  incapacity  of  the 
coheir.  There  is  no  plurality  of  persons  capable  : 
the  plurality  is  of  persons  incapable,   either  stand- 
ing alone  or  even  uniting.    The  abeyance  is  not 
produced,  by  the  law  not  knowing  how  to  select 
from  among  capable  persons :  the  abeyance  i^  be* 
cause  there  is  no  one  capable,  and*  aIso»  because  all 
are  incapable.   Abeyance  cannot  determine  by  the 
removal  of  a  [rfurality  of  persons  capaUe,  because 
such  a  plurality  never  existed  :  abeyance  determine 
by  unitii^  all  the  detached  parts  c^  the  titl^  in  one, 
aftd  by  that  means  restoring  to  the  title  activity  and 
capacity  to  be  possessed  and  enjoyed.    And  unless 
the  claimant  could  make  out,  that  the  efiect  of  the 
actual  situation  of  the  other  coheir  at  the  period  he 
has  chosen  to  fix  upon,  namely,  the  death  of  Sir  John 
Norris  without  issue,  was  such,  that  all  the  ecmipo* 
nent  parts  o(  the  title  of  heirsbip  doA  unite  in  this 
claimant,  he  can  never  take  tMs  barony  oiit  of  abey- 
ance by  his  own  strength,  or  sustain  a  claim  to  be 
solely  entitled  to  it.    This  is  the  ground  Hpon  which 
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the  Attorney  General  stpod,  and  we  apprehend  he 
has  sustained  it. 

*<  In  this  case  we  have  not  derived  much  assistance 
£rom  authorities  or  precedents.  The  case  of  the  ha* 
rony  of  Powis  was  mentiojied,  and  seemed  to  approach 
this.  We  must  call  that  case  to  the  consideration  of 
yourLordships  from  your  Journals,  not  being  informed 
of  the  particular  grounds  of  law  on  which  it  proceeded^ 
I  will  mention  one  case  from  Ccke  upon  Littleton. 
Supposing  this  barony  not  to  be  extinct  (concerning 
which  we  are  not  called  upon  to  deliver  any  opinion), 
and  the  present  claimant  be  a  coheir,  let  the  situa- 
tion of  the  other  coheir  be  whatever  the  counsel  for 
the  claimant  would  wish  it  to  be  (except  that  there  is 
no  failure  of  issue  naturaUter\  the  eflect  of  which 
might  be,  that  the  title  of  that  coheir  would  run  up- 
wards to  the  comnnm  ancestor,  and  from  thaice  fall 
down  in  the  course  of  the  descent  of  the  Staf^eton 
line,  and  unite  with  their  title  in  the  person  of  the 
claimant ;  I  conceive  that  one  of  the  cases  mentioned 
by  Sir  Edward  Coke,  and  upon  which  the  claimants 
counsel  relied  for  another  purpose,  proves,  that  the 
claimant  cannot  make  title  to  the  whole  inherxtanee. 
Sir  Edward  Coke,  on  the  audiority  of  Eleta,  say^  if 
a  man  be  seised  of  lands  in  fee,  and  has  iaaoe  two 
daughters,  and  one  of  the  daughters  is  attainted  of 
felony ;  the  father  dies,  both  daughter*  being  alive  ; 
the  one  moiety  shall  descend  to  the  etie  daog^ter, 
and  the  other  shall  escheat  It  was  argued  on  the 
part  of  the  claimant,  that  though  oske  coheir  could 
not  make  himself  complete  hear,  to  tike  nnder  a 
limitation  in  the  case  of  descent^  the  law  waa  more 
favourable  to  coheirs.  And  it  taso;  but  lat  the  extant 
of  the  favour  be  marked :  in  the  ease  pott  the  law 
pays  atteatioo  to  the  real  interest  of  the  cdteir,  and 
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^t%  -<v  i:  ^oSkx  bv  allowing,  ia  the  case  of  two  coheire 
urn.  /inr  Attainted,   where  the  attainder   prevented 
"xiif  i^nds  from  descending  in  coparcenary,  that  part 
^zhe  inheritance,  which  fairly  belonged  to  the  other 
coheir,  to  descend  upon  her,  in  the  determinate  fomr 
of  an  undivided  moiety  ;  which  proves  that  she  re- 
mained in  the  contemplation  of  the  law  but  a  coheir, 
entitled  only  to  participate  in  the  inheritance,  as  she 
would  have  done,  if  her  sister  had  not  been  attainted  : 
and  the  utmost  favour  that  could  be  found,  was  to 
give  her  the  benefit  of  that  participation  in  tlie  only 
way  in  which  she  could  take  it :  for,  according  to 
the  case  of  Royston  v.  Reading,  reported  by  Mr-  Ser- 
jeant Salkeld,  page  242,  there  can  be  no  such  descent 
as  the  descent  of  a  moiety  to  one  coparcener  a^  heir. 
Which -affirms  the  general  rule  of  law  upon  which  the 
whole  argument  rests,  that  the  title  of  coheirs  must, 
in  some  manner  or  other,  unite,  in  order  to  entitle 
any  one  coheir  to  claim  as  heir  to  the  ancestor. 

"  I  forbear  troubling  your  Lordships  farther.  The 
answer,  which  the  Judges  submit  to  your  Lordships, 
is,  that  supposing  the  claimant  to  have  proved  him- 
self to  be  one  of  the  coheirs  of  the  barony  of  Beau- 
mont, he  is  not  entitled  of  right  to  such  barony, 
according  to  the  state  of  the  pedigree  last  delivered 
on  his  part.*' 
26  June,  .  ,  .  The  House  of  Lords  resolved  and  adjudged',  "  that 
^'^^^'  it  did  not  appear  that  the  petitioner  was  then  entitled 

to  the  honour,  title,  and  dignity  of  Baron  Beaumont/* 
Printed  .  47.  Mr.  Stapleton  presented  another  petition  to 
Doou'proc.  His  Majesty,  representing,  that  having  established 
J  796.  by  evidence  that  he  was  the  sole  heir  of  Joan,  Lady 

Stapleton,  and  one  of  the  coheirs  of  Henry  first 
Baron  Beaumont ;  and  that,  though  not  exclusively 
jSBtitled  to  the  said  barony,  he  had  proved  himself  to 
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be  one  of  the  riglitful  heirs  of  the  said  barony  ;  but 
the  said  barony  being  in  abeyance,  the  same  was  in 
His  Majesty's  disposal :  the  petitioner  therefore 
prayed,  that  His  Majesty  would  be  graciously  pleased 
to  declare,  allow,  and  confirm  to  him  and  his  heirs 
the  said  barony  of  Beaumont.  This  petition  was 
also  referred  to  the  Attorney  General,  and  aflerwards. 
to  the  House  of  Lords ;  where  it  was  resolved  by  the  13  March, 
Committee  of  Privileges,  that  the  barony  of  Beau-  ^'^^^' 
mont  was  vested  in  William  Viscount  Beaumont,  by 
descent  from  his  father,  John  Lord  Beaumont,  (who 
was  summoned  to  and  sat  in  parliament  11  Hen.  VI.) 
as  a  barony  in  fee  :  that  the  said  barony  remained  in 
abeyance  between  the  coheirs  of  the  said  William,^ 
descended  from  his  sister  Joan ;  and  that  the  peti- 
tioner was  one  of  those  coheirs.* 

48.  With  respect  to  baronies  created  by  writs  of  Descent  of 
summons  to  the  eldest  sons  of  peers,  by  the  name  of  ^.r^^ed%y 
baronies  vested  in  their  fathers,  it  has  been  determined  Writ*  to  the 
that  they  are  hereditary  in  the  blood  of  the  persons  of  Peers, 
so  summoned,  and  descendible  to  their  heirs  j  there- 
fore, that  where  the  eldest  son  of  a  peer  is  called  up 

to  the  House  of  Lords  by  writ,  and  takes  his  seat,^ 
and  dies  in  the  lifetime  of  his  father,  the  dignity  will 
descend  to  his  son. 

49.  The  barony  of   Clifford   of  Launsburg  was  Barony  of 
granted  by  letters  patent  to  the  Earl  of  Cork  and  the  Laimsburg. 

*  Notwithstiinding  the  respect  which  is  justly  due  to  the  very 
learned  opinion  of  the  Judges  jn  this  case,  yet  it  may  be  observed, 

that,  as  the  doctrine  of  abeyance  was  originally  founded  on  the  im- 

« 

partible  or  indivisible  nature  of  a  dignity,  and  as  ail  power  of  inhe- 
riting the  barony  of  Beaiimont,  by  one  of  the  coheirs,  is.destroyed 
by  the  attainder,  by  which  Mr.  Staplr'ton  is  become  the  only  person 
caipable  of  enjoying  it,  he  must  be  allowed  to  have  a  stronger  claim  • 
ou  the  Crown  for  a  con6rmation  of  the  dignity,  than  perhaps  ever 
existed  in  a  coheir  to  a  barony. 
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^^^%   j^  badjr.    Afterwards  he  was  created 

^  iibtiogton.    Charles^  his  eldest  son,  wad 

^    ^  .  /  oacfiament  by  the  title  of  Lord  CSiffiml 

t  «..s,«Hftii^  in  his  father's  lifetime ;  and  bavio^ 

^^.»    >>  :$Mt  under  that  writ,  died,  leaving  a  son, 

^«^    \  VS9^  claimed  to  be  entitled  to  the  said 

4.  -«!,«  tx/  which  his  father  had  b^en  called,  living  his 

^^  The  Lord  Prerident  reported  from  the  Lords 
.:  mtmittee  for  Privileges,  to  whom  it  was  referred  to 
v^Misider,  whether,  if  a  lord,  called  by  writ  into  the 
rittfeher^s  barony,  shall  happen  to  die  in  the  Ixfetlme  of 
ins  father,  the  son  of  that  IcM'd  so  called  be  a  peer, 
and  hath  r^t  to  demand  his  writ  of  scioynons?  That 
thetv  Lordships  fiid  no  precedent  in  this  case.^ 

**  A  debate  arising,  wfaetlier  Charles  Lord  CU#Wd, 
(son  and  heir  gS  Charles  kte  Lord  Cltfford  of  Louns- 
burg,  deceased,)  who  was  called  by  writ  to  parlmmefit 
in  the  lifetime  of  his  fether,  the  present  £^  of  Bur- 
lington, hath  right  to  sit  in  parUament,  this  House 
was  of  opinion,  that  the  said  Charles,  now  Loid  Clif- 
ford,  hath  right  to  a  writ  of  summons  to  parfiament 
as  Lord  Cliflbrd  of  Launsburg.**  A  writ  of  summons 
was  issued  to  him,  and  he  took  his  seat  accordnngly. 
50.  Where  a  writ  of  summons  is  issued  Do  the 
eldest  son  ei  a  peer,  by  the  name  of  a  barony  not 
vested  in  his  father,  it  c^erates  as  a  new  creatiofl  of  a 
barony^  and  makes  itdescendible  to  all  the  lineal  heirs, 
male  and  female,  of  the  person  so  summoned. 
Oarony  of  5  L  In  the  third  year  of  King  Charles  L,  James, 

Ht  bud  *        ^  ddest  son  of  William  Eail  of  Derby,  was  called 
CHJtM,  lip  to  the  House  of  Lords  by  a  writ  directed  Jaeebo 

.  «*  Strange^  Chevalier^  and  was  seated  in  the  fltoee  of  the 

XmfliiVw«aS* 

^  I),  ancient  barons  of  Strange  of  Knockin,  though  that 

barony  was  not  in  his  father* 
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7Us  title  descended  to  WiUiam  Earl  of  Derbyj 
who  died  without  issue  in  179.5. 

James  Duke  of  Athol,  who  was  the  heir  general  of 
WilUain  Earl  of  Derby,  claimed  the  banmy  of  Strange, 
created  by  this  writ  of  summons ;  stating,  that  King 
Henry  VII.  had  created  Thomas  Lord  Stanley  Earl 
of  Deiby,  to  him  and  the  heirs  male  of  hia  body ; 
that  the  said  title  and  dignity  came  by  mesne  descents 
to  Ferdinando  Earl  of  Derby,  who  died  seised  thereof, 
leaving  three  daughters ;  that  the  said  Ferdinando 
did  not  die  seised  of  any  title  or  dignity  of  a  baron 
created  by  letters  patent ;  and  whatever  titles  and 
dignities  he  had,  which  were  created  by  any  writ  or 
writs  of  summons  to  parliament,  descended  to  his 
said  three  daughters. 

That  the  said  title  and  dignity  of  Ead  of  Derby  canie 
to  William,  brother  of  the  said  Ferdinando,  as  heir  male 
of  the  body  of  the  said  Thomas  ;  but  the  said  WiUiam 
never  was  seised  of  the  title  or  dignity  of  a  baron. 

That  James,  the  petitioner's  ancestor,  whose  heir 
he  was,  eldest  son  of  the  said.  William,  waa  summcmed 
in  3  Cha.  I.  as  a  baron,  the  writ  being  directed  Jacobs 
Strange^  Chevalier;  and  being  also  summoned  to 
several  succeeding  parliaments,  sat  and  voted  by  the 
title  o£  Lord  Strange,  in  the  lifetime  of  his  father, 
the  said  WiUiam  Earl  of  Derby. 

That  upon  the  death  of  the  said  William  Earl  of 
Derby,  the  said  James  Lord  Strange  succeeded  ^ 
the  said  title  and  dignity  of  Earl  of  Derby,  and  died 
seised  thereoi^  to  him  and  the  heirs  male  of  the  body 
of  the  said  Thomas  Earl  of  Derby,  and  of  the  said 
and  ctignity  of  Lord  Strange,  to  him  and  his 
.  And  the  aaki  title  andTcUgnity  of  Lord  Strange 
came  by  meme  descents  to  the  then  late  Earl  of 
Derby,  who  died  without  issue  in  1735. 
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That  the  said  James  Duke  of  Athol  was  cousir 
and  next  heir  to  the  said  then  late  Earl  of  Derby, 
and  great  grandson  of  the  said  James  Lord  Strange, 
and  consequent  y  entitled  to  the  said  title  and  dignity 
of  Lord  Strange. 

That  the  only  objection  which  had  been  made  to 
his  claim  was,  that  the  heralds  ranked  the  Lord 
Strange  in  the  place  of  the  ancient  barons  of  Knockin  ; 
from  which  two  arguments  were  drawn, — 1st.  That 
the  said  James  had  no  right  by  descent  to  the  old 
barony  of  Strange  of  Knockin,  because  that  descended 
to  the  three  daughters  and  coheiresses  of  Ferdi- 
nando  ;  and  the  writ  of  summons  directed  to  him  by 
the  name  of  James  ^Strange,  Chevalier,  could  not 
operate  as  a  new  creation,  because  he  was  not  ranked 
as  puisne  baron,  but  took  an  ancient  place. 

2d,  Though  the  rank  given  by  the  heralds  to  the 
Lord  Strange  could  not  take  froi^  him  his  right  to 
sit  and  vote  as  a  lord  of  parliament,  by  virtue  of  the 
King's  writ,  yet  it  was  to  be  looked  on  as  an  evidence, 
that  the  King  thought  the  old  barony  of  Strange  of 
Knockin  was  in  William  Earl  of  Derby,  and  intended 
to  summon  the  Lord  Strange  into  his  father's  barony ; 
and  therefore,  William  Earl  of  Derby  having  no 
barony  into  which  his  son  could  be  summoned,  the 
King  was  deceived.  To  which  it  was  answered,  that 
the  fact  of  Ferdinando's  having  left  three  daughters 
was  then  fully  known  ;  for  it  appeared  by  an  entry 
Vol.  3.  841.    on  the  Journals,  that  upon  a  claim  made  by  Anne 

Countess  of  Castlehaven,  the  eldest  daughter  and  one 
of  the  coheirs  of  Earl  Ferdinando,  it  wad  ordered 
that  the  writ  of  summons,  and  the  rank  and  place  of 
the  said!^  James,  should  be  no  way  prejudicial  .to  the 
right  and  claim  of  the  said  Anne,  or  any  of  .the 
daughters  and  coheirs  of  the  said  Ferdinando^ 
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That  the  King's  gfant  of  nobility  by  writ  of  sum^ 
mens  was  not  governed  by  any  of  the  rules  by  which 
his  gift  of  lands  Was  governed  at  the  •  common  law. 
The  King's  gift  of  lands  was  not  good,  but  by  hisi 
letters  patent,  and  by  special  words  of  grant     No 
inheritance  passed  from  him  without  the  word  heirs : 
and  if  he  was  deceived  in  the  motive  which  induced 
him  to  grant,  his  grant  was  void,  and  he  might  by  his 
prerogative  repeal  it  by  scire  Jacias.    But  if  a  com«> 
moner  was  once  summoned  to  parliament,  and  satf 
his  blood  was  ennobled,  and  his  title  and  dignity 
descended  to  his  heirs  ;  though  the  King's  motive  to 
summon  him  was  merely  personal,  viz.  to  have  his 
advice  and  counsel ;  though  there  were  no  words  in 
the  writ  of  summons  from  which  the  King's  intention 
could  be  collected^  to  give  to  the  person  summoned 
the  state,  title,  and  dignity  of  a  baron,  much  less  to 
expound  it   an  estate  of  inheritance.      When  the 
person  summoned  sat,  the  writ  of  summons  had  its 
full  effect,  and  could  not  afterwards  be  avoided,  or 
made  not  to  have  been.     His  creation  into  the  state 
and  dignity  of  a  baron  was  by  operation  of  law,  in 
consequence  of  his  once  sitting,  and  did  not  depend 
on  the  King's  intention .;  which  it  would  be  of  dan- 
gerous consequence  to  be  guessing  at,  after  such  a 
length  of  time.     The  only  point  on  whicii  such  a 
barony  depended,  was,  whether  the  person  summoned 
sat«     li*  he  once  sat  in  parliament,  the  law  ennobled 
his  blood,  and  gave  him  a  barony  in  fee. 

The  Houflie  of  Lords  resolved,  that  the  petitioner  Lor^g  jounu 
lirafc  entitled  to  the  said  barony  of  Strange,  created  ^®^-  ^'  ^^* 
by  the  said  writ  in  3  Cha.  I. 

52.  In  the  next  year,  Richard  Earlof  Burlington  Barony  of 
Claimed  th^  dignity  of  Baron  Cliffiwrd ;  stating,  that  ^^^%^^^ 
Hobertde  Qiffordwas  summoned  to  parliament  inf  vol.25. 1)2/ 

Vol.  IIL  R  • 
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Frinted         28  JEdw.  I.  89  a  baroQ,  and  that  thq  said  barony  eame 
Caac,  1737.    |^  n^^ne  descents  to  Henry  Lord  Clifford,  who  wa^ 

dMbad  by  King  Htnry  VIIL  Earl  of  Cumberland, 
to  faiiii  and  the  heirs  male  of  his  body.  That  the 
aaid  titlea  came  by  mesne  descents  to  George  Earl  (xt* 
Cmkriderland,  who  died,  leaving  only  one  dai^hter» 
liie.  Lady  Anne^  by  winch  the  title  and  dignity  of 
Earl  of  Cumberiand  came  to  Sir  Francis  Clifford, 
brother  to  the-said  George,  as  hdr  male  of  the  body 
qi  the  sakl  H«nr|r:  tmt  the  said  Francis  neyer  was 
sehed  of  the  title  or  dignity  of  a  baron.  That  the 
laid  barony  of  Qiffiird  descended  to  the  said  Lady 
Anne  GUfibrd*  from  whom  it  descended  to  the 
daughters  and  coheirs  oi  the  then  late  Earl. of 
ThianeL  That  Hemy  Clifford,  (the  petitioner's  an* 
cestor,)  eldest  son  of  the  said  Francis  Earl  of  Cum- 
bexland,  was  summoned  to  parliament  in  the  lifetime 
^his  fiither,  in  3  Cluu  L,  without  any  letters  patent^ 
the  l¥rit  being  directed  Henrico  CUffbrdt  Chevalier^ 
and  sat  and  roted  in  that  and  several  succeeding 
parliaments.  That  the  said  Henry  Lord  Clifford  left 
issue  only  one  daughter,  ElizabeUi,  who  intermarried 
with  Richard  Earl  of  Burlington,  to  which  Elizabeth 
Countess  of  Burlington,  the  petitioner  was  great 
grandson  and  heir.  That  therefore  the  title  and 
•dignity  created  by  the  said  writ  of  summons,  in 
virtue  of  whidi  the  said  Henry  Clifford  sat  and  voted 
in  parliament,  was  descended  to  the  petitioner,  who 
.  was  sole  heir  to  the  said  Henry  Lord  Cli^rd. 
Id.  I3ac  The  House  of  Lords  resolved,  tha^  the  petitixmer 

was  entided  to  the  barony  of  Cliffi>ltl,  created  by  the 
said  writ. 

58.  There  can  be' no  doubt  but  tibat  theCro^vp,  in 
the  two  preceding  cases,  issued,  its  writs  9f  sumoiona 
vpon  the  idoa  ijxtt  the  baronies,  by  the  names  oi 
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which  these  persons  were  summoned,  were  then 
vested  in  their  fathers:  but  this  proving  to  have 
been  a  mistake,  the  House  of  Lords  was  obliged  to 
admit  that  the  writs  operated  as  new  creations. 

54.  It  is  observable,  that  in  the  two  preceding  I«the»mca» 

,     ,  ,       /         r      ,       .      that  of  the 

Cases  the  claimants  stated,  that  the  baronies  by  the  ancunt 
names  of  which  their  ancestors  were  summoned,  were  ^•"^ny, 
iiot  then  vested  in  their  fathers.  From  which  it  may 
be  inferred,  that  an  opinion  then  prevailed  that  there 
Was  some  difl^rence  between  the  operation  of  i^  writ 
of  summotis  to  the  eldest  son  of  a  peer  by  the  name 
of  a  barony  vested  in  his  father,  and  that  Of  a 
aimilar  writ,  by  the  name  of  a  barony,  not  vested  in 
hiafirther. 

55.  This  ideA  was  probably  first  suggested  by  the 

^*  Inquiry  into  the  Manner  of  creatfaig  Pedrs )'' where,  ante,c.i.§35« 
faking  of  the  practice  of  calUi^'  up  the  eldest  Son 
of  a  peer  to  the  House  of  Lords  by  the  title  of  a 
barony  then  in  his  father,  the  author  says,  *^^^  The 
'  writ  of  summons  dierefore  seems,  not  so  much  to  be 
considered  as  die  creatiotn  of  a  biros,  but  only  as  an 
iBStrument  of  conveyance,  or  method  of  transferring 
a  iiarony  or  honour  fnHn  one  person  to  anotfaen    For 
if  it  is  not  so,  what  reason  can  be  given  why  the 
dfdest  son  of  one  earl,  summoned  by  the  title  of  Mb 
father's  barony,  shall  have  precedence  According  to 
tbit  rank  and  antiquity  of  that  barony ;  and  that  the 
•ktest    son  of  another  earl,  if  he  be  by  patent 
ci'eated  to  a  title  or  barony  fbreign  to  his  family^ 
stuJl  be  considered  as  the  youngest  baron )  and  to 
take  his  place  in  the  House  accordingly.     I  speak, 
and  I  think  efveiy  man  ought*  with  great  submission 
M  lilis  subject :  but,  if  I  mistake  not,  the  law  even 
at  this  day  is, '  that  though  the  last  of  ihese  persons 
takes  a  barony  in  fee  or  otherwise,  according  to  th0 
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limitations  of  it ;  yet  the  first,  upon  whom  the  yrti% 
operates  only  by  way  of  instrument  of  conveyance,, 
has  no  other  title  in  the  barony  than  his  father  had, 
from  whom  it  was  conveyed ;   and  therefore  if  the 
father  has  only  an  estate  tail  in  the  barony,  the  state 
of  the  son,  though  summoned  by  writ,  is  not  enlarged 
nor  made  a  fee,  and  descendible  to  his  heirs  general." 
The  doctrine  here  laid  down  has  been  adopted  by- 
tlie  House  of  Lords  in  the  following  case. 
Baronjof  56.  King  James  I.  by  letters  patent  created  Sir 

SStd  CMC,  J^'^*«rt  Sydney,  Lord  Sydney  of  Penshurst,  to  him  and 
1782.  the  heirs  male  of  his  body  ;  and  afterwards  created 

him  Viscount  Lisle  and  Earl  of  Leicester,  with  the 
same  limitations.  These  titles  descended  to  his 
grandson  Philip,  whose  eldest  son,  Robert,  by  curtesy 
Viscount  Lisle,  was  in  1  William  and  Mary  summoned 
to  parliament  by  writ,  and  sat  and  voted  under  such 
writ  by  the  title  of  Lord  Sydney  of  Penshurst,  in  the 
lifetime  of  his  father.  These  titles  descended  to 
John  Sydney  the  son  of  Robert,  who  died  without 
issue,  leaving  the  two  daughters  of  his  next  brother^ 
Mary  and  Elizabeth  Sydney,  his  heirs  genenl,  and 
Jocelyne  bis  youngest  brother,  his  heir  male ;  wha 
became  Earl  of  Leicester,  and  afterwards  died  without 
issue,  by  which  the  dignities  limited  to  the  heirs  male 
of  Sir  Robert  Sydney  became  extinct 

Upon  the  death  of  Mary  Sydney  without  issue» 
Elizabeth  her  sister,  who  had  married  Mr.  Perry^ 
claimed  the  barony  of  Penshurst,  as  the  sole  heir  oC 
Robert  Sydney,  who  was  summoned  to  parliameat  by* 
writ 

.  The  Attorney  General  (Mr.  Wallace)  stated  in  hi& 
report,  that  the  petitioner  claimed,  the  barony  of 
Sydney  of  Penshurst,  as  being  the  sole  heir  general  Qf^ 
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the  body  of  Robert  Sydney,  who  was  called  to  parlia^ 
ment  by  writ  in  vita  patris :  upon  a  supposition  that 
the  effect  and  operation  of  the  writ  of  summons  to 
parliament,  without  letters  patent,  and  his  having 
sat  in  parliament  in  pursuance  thereof,  vested  a  title 
in  him  to  the  barony,  descendible  to  his  lineal  heirs. 
That  a  writ  of  summons  to  parliament,  and  a  sitting 
in  pursuance,  did  certainly,  in  general  cases,  ennoble 
the  person  and  his  descendants :  but  he  conceived 
that  the  eflfect  of  a  writ  of  summons  to  the  eldest 
son  of  an  earl  or  viscount,  by  the  title  of  his  father V 
barony;  or  to  the  eldest  son  of  a  baron,  who  had 
two  or  more  baronies,  to  one  of  his  father's  baronies ; 
was  to  accelerate  the  succession  of  the  son  to  the 
barony,  which,  on  his  father's  death,  would  descend  to 
him :  and  the  extent  of  the  inheritance  depended 
upon  tlie  nature  of  his  father's  title  to  the  barony, 
whether  in  fee  or  in  tail  male.  That  'the  usual 
manner  of  calling  up  the  son  of  a  peer  in  vita  patm, 
was,  by  writ  of  summons  to  the  barony  of  the  ^ther ) 
and  the  persona  thus  called  had  been  constantly 
placed  in  the  House  of  Lords  according  to  the 
antiquity  of  their  father's  barony.  Athough,,  since 
the  statute  31  Hen.  VIIL  c.  10.  for  placing  the  Lords, 
whereby  the  precedency  of  Peers  was  fixed  and  esta- 
blished, the  right  to  such  precedency  had  at  different 
times  come  under  the  consideration  of-  the  House ; 
and  although  it  did  not  appear  that  the  House  had 
determined  the  point ;  yet  it  was  highly  probable  that 
the  Lords  had  satisfied  themselves,  that  the  eldest  sons  J^^J  J5""'- 
of  peers,  called  up  by  writ  into  their  fathers'  baronies,  ▼ol.  15. 523. 
were  entitled  to  the  same  precedence  and  rights,  which 
^  th^  would  have  been  entitled  to,  if  they  had  suc- 
ceeded to  the  same,  by  descent ;  and  that  the  calling 

R  3 
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them  up  by  writ  in  their  father's  lifetime  only  accele- 
rated the  possession.  . 

That  he  was  of  opinion  that  the  eflfect  of  a  writ  of 
summons  to  Robert  Sydney,  to  his  father's  baronyt 
gave  to  him  the  like  inheritance  his  father  had  in  the 
barony,  which  was  restrained  to  hetmrnale;  s^d  that 
the  petitioner  was  not,  as  heir  gmeral>  entitliQ^  to  <^ 
barony:  but  as  the  case  appeared  aoomalous^  and 
never  to  have  been  {precisely  determined,  h»  thought 
it  adviseable  to  refer  it  to  the  House  of  Peers* 

The  case  was  accordingly  referred  to  the  House  of 
Peers;  and  on  the  part  of  the  claimant  it  was  insisted, 
that  a  writ  of  summons  to  parliament,  directed  to 
any  temporal  ^person,  who  sits  in  pursuance  of  it, 
although  it  contains  no  words  of  limitation,  ennobles 
the  person  to  whom  it  is  directed,  and  bis  line^ 
descendants,  or,  as  it  has  been  sometimes  expressed, 
gives  a  barony  in  fee,  was  a  general  rule  of  law,  so 
fully  established,  and  was  so  little  liable  to  be  contro* 
verted,  that  it  was  presumed  to  be  unnecessaiy  to 
refer  to  the  innumerable  authorities  contained  in  tb9 
books  of  law,  and  the  resolutions  of  the  House  of 
Peers,  in  support  of  it. 

The  claifn  must  therefore  be  admitted,  unless  it 
could  be  shown,  that  the  eflPect  of  a  writ  of  summon^a 
dinocted  to  the  eldest  son  of  an  earl  or  viscounty 
by  the  same  title  as  that  of  his  father's  barony  i 
or  to  the  eldest  son  of  a  baron,  who  had  two 
or  more  baronies,  by  a  name  the  same  aa  that  of  qdm 
of  his  father's  baronies ;  was  different  from  the  eftet 
of  a  writ  of  summons  directed  to  other  coinmoneni# 
The  Attorney  General  had  adopted  a  notion  of  thia 
sort,  and  stated  in  his  report,  that  the  eflept  of  a  writ 
of  summons  in  such  cases  was,  to  accelerate'  A^ 
succession  of  the  son  to  the  barony,  which,  on  hia 


TiOc  XXVl.   Digmties.  Ch.  iii.  S  ^6.  S47 

iather*!  dbath,  woiild  descend  to  him ;  and  that  the 
extent  of  the  hdientanoe  depended  on  the  natuiJe  ojt* 
1^8  iktb^s  title  to  the  barony,  whether  in  fee  or  in 
tail  male. 

It  was  admitted  by  the  Attorney  General  that  a 
ipmt  oi  suoMiona  so  addressed*   if  its  eiect'was 
wndit  formed  an  anomalous  case,  atad  a  case  which 
had  never  been  precisely  determined.     It  v^as  con- 
tended fiurtheiv  that  Ibis  doctrine  of  acceleration  was 
peifectly  novel ;  that  it  never  occurred  before  to  any 
of  the  gieat  lawyen  of  this  country,  that  a  writ  of 
tfummons  in  such  cases,  had  such  an  operation ;  and 
that  there  was  nothing  erf"  authority  to  be  found  in 
amy  law  book^  or  in  the  Jotmials  of  BsurUament,  to  - 
countenance  the  notion.    The  practice  of  tbci9  calling; 
to  pariiament  the  sonfe  of  peers  was  stated  by  the 
f^ort  to  hav9  existed  as  far  back  as  the  reign  of 
!£dw.  IV. ;  and  if  the  doctrine  of  the  report  could 
be  maintainedf  it  was  extremdy  singular  that  eveiy 
lawyer  who,  since  the  law  of  parliament  upon  this 
subject  had  be^a  considered  as  settled,  had  treated 
upon  the  eflfeet  of  a  writ  of  summons  to  parliament^ 
In  which  there  were  no  words  of  limitation,  (with 
excqition  only  of  the  author  of  a  tract  upon  the  ante.  %.  \. 
€»jgin  and  manner  of  creating  peerages }  whose  ^  ^^' 
reasoning  the  report  seemed  to  abandon,  though  it 
adopted  the  result  of  it ;  and  who  contended  against 
many  of  ;fhe  ibost  acknowledged  principles  of  the  law 
rebrting  to  peerages,)  should  have  stated  in  general 
terms,  wiAoiSt  yeserve,  qualification^  or  exception, 
that  audi  a  writ  qparated  to  ennoble  the  person  to 
ipvfaom  it  was  directed,  if  he  sat  in  consequence  of 
jty  and  his  lineal  descendants.     By  all  writers  of 
siutfaorify  it  had  been  observed,  that  letters  patent, 
in  which  there  were  no  words  of  limitation,  gave  the 

R4 
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^grantee  a  dignity  for  life  only ;  but  it  did  not  seem 
to  have  occurred  to  any  such  writer,  that  a  writ  of 
summons,  where  there  were  no  such  words,  could 
enure  to  the  person  to  whom  it  was  addressed,  for  his 
life  only ;  or  could  enure,  where  there  were  not  special 
words  in  the  writ,  so  to  direct  the*  course  of  the  in- 
heritance, to  him  and  his  heirs  male,  or  any  other 
particular  line  of  descendants.  It  might  be  safely 
assumed  that  the  doctrine  was  not  to  be  found  in  any 
law  book  of  authority ;  and  was  so  extremely  singular, 
that  it  might  be  very  confidently  asserted,  that  if  the 
law  acknowledged  the  doctrine,  it  could  not  have 
been  unknown  or  unnoticed  by    the  several  great 

V  lawyers  who  had  considered  the  nature  and  efiect  of 
these  writs. 

The  House  of  Lords  resolved,  that  the  claimant 

.    had  no  right  in  consequence  of  her  grand£kther's 
summons  and  sitting. 

57.  It  has  been  stated  in  a  former  chapter,  that 
where  a  dignity  is  created  by  letters  patent,  the  state 
of  inheritance  must  be  limite4  by  apt  and  proper 
words,  or  else  the  grant  is  void :  and  where  the  mode 
of  descent  is  marked  out,  the  dignity  will  of  course 
be  transmissible  to  that  class  of  heirs  who  are  design 
nated  in  the  letters  patent.  Thus  under  the  common 
patents  the  dignity  descends  to  the  heirs  male  of  the 
body  of  the  person  first  ennobled. 

58.  A  person  claiming  a  dignity  of  this  kind  must 
deduce  his  pedigree  entirely  through  males ;  ^  but  a 
brother  of  the  half*  blood  may  inherit :  for  Lord  Coke 

1  iHst.  15  b.    says,  the  issue  in  tail  is  ever  of  the  whole  blood  to 

the  donee. 

59.  By  letters  patent  in  16  Cha.  I.,  William  Howard 
and  M^ry  his  wife,  the  only  sister  and  heir  of  Henry 
Qaron  Stafibrc),  were  created  req)ectiv^y  Baron  and 
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Baroness  of  Stafford,  to  hold  respectively  to  the  same 
William  and  Mary,  and  the  heirs  male  of  the  bodies 
of  the  same  William  and  Mary  lawfully  begotten,  or 
to  be  b^otten ;  and  for  default  of  such  issue,  then 
to  the  heirs  of  the  bodies  of  the  same  William  and 
Mary  lawfully  begotten,  or  to  be  begotten. 

60.  The  most  singular  limitation  of  a  dignity, 
which  I  have  seen,  is  that  of  the  barony  of  Lucas  of 
Crudwell.  It  was  granted  by  letters  patent,  15Cha.II., 
to  Mary  Countess  of  Kent,  to  hold  to  her  and  the 
heirs  male  of  her  body  begotten  by  the  Earl  of  Kent ; 
and  for. want  of  such  issue  to  the  heirs  of  her  body 
by  the  said  earl,  with  a  declaration,  '<  that  if  at  any 
time  or  times  after  the  death  of  the  said  Mary  Countess 
of  Kent,  and  in  default  of  issue  male  of  her  body  by 
the  said  earl  begotten,  there  shall  be  more  persons 
than  one,  who  shall  be  coheirs  of  her  body  by  the 
said  earl,  the  said  honour,  title,  and  dignity  shall  go, 
and  be  held  and  enjoyed,  from  time  to  time,  by  such 
of  the  said  coheirs,  as  by  course  of  descent  of  the 
common  law  should  be  inheritable  to  other  entire 
and  undivisible  inheritances,  as,  namely,  an  office  of 
honour  and  public  trust,  or  a  castle  for  the  nedSssary  . 
defence  of  the  realm,  or  the  like,  in  case  any  such, 
inheritance  was  given  or  limited  to  the  said  Mary, 
and  the  heirs  of  her  body  by  the  said  earl  begotten.^ 
And  by  a  private  act  of  parliament,  15  Cha.  II.,  this, 
fjtedarative  clause  is  ratified  and  confirmed. 

61.  The  dukedom  of  Marlborough  is  limited  to 
the  eldest  daughter,  in  default  of  males,  by  the  letters 
patent;  which  are  confirmed  by  an  act  of  parliaments  5  Ann.  c.  3. 
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Section  1. 

Nature  of.        A    FRANCHISE  is  a  royal  privilege  or  branch  of 

-^^  the  King's  prerogative,  subsisting  in  a  subject, 
by  a'  grant  from  the  Crown.  Formerly  grants  <rf* 
royal  franchises  were  so  common,  that  in  the  piarlJa^ 
ment  which  was  held  in  9\  Edw.  III.  there  is  a  pe> 
tition  from  the  Commons  to  the  King,  stating  that 
franchises  had  been  so  largely  granted  in  times  past, 
that  almost  all  the  land  was  enfranchised,  to  the  ^^t 
aoerisement  and  estenysement  of  the  common  law,  and 
in  great  oppression  qf  the  people ;  praying  the  King 
to  restirain  such  grants  for  the  time  to  come.  To 
which  the  King  answered,  that  the  franchises  which 
should  be  granted  in  future,  should  be  made  with 
good  advisement. 

2.  Franchises   are  extremely  numerous,    and  of 
various  kinds ;  but  only  some  of  those  wiU  here  b€ 
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treated  of,  which  are  immediately  annexed  to,  or 
connected  with  real  property. 

3.  It  is  laid  down  by  Sir  W.  Bladcstone,  thiity  upon  A  Forest, 
the  Norman  conquest,  the  right  of  puituing  and  ^Coi»i°-4i^- 
taking  all  beasts  of  venery,  or  such  other  animals  as 

are  accounted  game,  was  then  held  to  bdong  to  the 
King ;  or  to  sudi  only  as  weoe  authorized  under  hinu 
lUs  doctrine  appears  to  be  founded  on  very  ancient 
and  respectable  authorities.  Qrdericus  Vitalis  says 
of  King  Henry  I.,  Omnem  ferarwn  venatitmem  totius  Duchesne 
Angtke  siU  pecuUarem  tmdkmnt;  etwppaucis  nobiU-  ^^^*^^^^' 
arSnis  ac^fimnSanlna  fnivilegiumf  mprqprUs  saUUms^ 
venandi  permisit.  And  we  find  the  foUoyring  passage 
in  Mat  Fftfis,  anno  12Q9,  jRat  Anglorum  JohsmmSf  std 
nataie  domm^  fiat  apud  BriitoUunh  et  iH  capturam 
avium  per  totam  AngUam  interdunt. 

4.  These  regulations  were  probably  made  in  con- 
sequence of  some  violations  of  the  King^s  rights^ 
respecting  game.  For  Bracton  states  the  royal  pre- 
rogative in  the  foUowii^  words :  Habet  eUam  (JRex)  Lib.  2.  c.  24. 
iejure  gentium  in  numu  ma  quit  dejure  naturaU  de^ 
berentesse  communia;  mcutfiras  bestiaSp  et  mes  non 
domesOcas.    And  Manwood,  upon  the  authority  of 

this  passage,  says,  '*  In  like  manner  wild  beasts  of  c.2.  f  i. 
venery,  and  beasts  and  fowls  of  chace  and  warr^i» 
being  things  of  great  excellency,  they  are  meetest 
for  the  dignity  of  a  prince,  for  his  pastime  and  de- 
light ;  and  therefore  they  do  most  property  belong 
unto  the  King  only.'' 

5.  In  consequence  of  this  prerogative,  the  first 
mouarchs  of  the  Norman  line  not  only  reserved  to 
themsdves  the  sole  and  exclusive  property  of  the 
ancient  forests,  but'  also  created  others  of  great  ex- 
tent over  the  lands  of  private  persons,  which  they 
placed  under  the  jurisdiction  of  particular  courts : 
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and  enacted  laws  of  the  most  arbitrary  and  cniel  kind 
for  the  preservation  of  the  game  therein. 

6.  The  practice  of  aflforesting  the  lands  of  private 
persons,  being  Jiighly  destructive  of  their  properties, 
was  remedied  by  the  charta  de  forestOj  9  Hen.  III., 
which  enacted  that  all  the  lands  which  had  been 
afforested  by  King  Hen.  II.,  Richard  I.,  and  John, 
except  the  proper  demesnes  of  the  Crown,  should  be 
disafibrested  and  freed  from  the  forest  laws. 

7*  Manwood  defines  a  forest  to  be-^*<  A  certain 
territory  or  circuit  of  woody  grouiids  and  pastures, 
known  by  its  bounds  and  privileges,  for  the  peaceable 
being  and  abiding  of  wild  beasts  and  fowls,  of  forest, 
<;hace,  and  warren  \  to  be  under  the  King's  protec- 
tion, for  his  princely  delight  \  replenished  with  beasts 
of  veneiy  and  chace,  and  great  coverts  of  vert,  for 
the  succour  of  the  said  beasts:  for  preservation 
whereof  there  are  particular  laws,  privileges,  and 
offices  belonging  thereto.!' 
4lan.303.        8.  The  lands  added  to  the  royal  forests  by  King 

Henry  II.  and  his  sons,  and  which  were  disafforested 
by  the  charta  de  foresta,  are  caUed  purlieus.  But 
though  exempted  from  the  forest  laws,  so  that  the 
proprietors  of  such  districts  may  occupy  them  as  their 
freehold,  yet  as  to  some  purposes,  they  have  the  pri- 
vileges of  a  forest  against  strangers. 

9.  Beasts  of  forest  are  properly  hart,  hind,  hare, 
boar,  and  wolf:  but  all  beasts  of  venery  are  equally 
protected^  in  a  forest ;  for  it  comprehends  within  it  a 
chace,  park,  and  free  warren. 

10.  Several  of  the  royal  forests  were  granted  by 
the  Crown  to  great  lords,  by  which  they  acquired  tke 

Case  of  royal  franchise  of  a  forest  Thus,  in  5  Ja.  I.,  all  the 
Leicester  justices  and  barons  held,  that  a  forest  may  well  bq  in 
Ja.  155.        thcf  hands  of  a  subject ;  and  iriiall  be  used  asr  jt.for^st^ 
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if  the  King  gives  authority  by  express  \^ords,  for  the 
administration  of  justice  there,  and  for  his  justices  to 
come  there ;  and  if  such  grantee  might  have  com* 
mission,  in  such  case^  to  use  and  have  officafs  of  & 
ibrest,  then  it  should  continue  a  forest  in  the  hands 
of  a  subject. 

11.  Pbrt  of  the  land  and  wood  comprised  in  a  4  Inst.  297. 
fbresty  may  belong  to  private  persons :  but  they  can  ^^'      ^^^* 
only  occupy  and  enjoy  the  same  in  such  manner  as 
is  consistent  with  the  rights  of  the  proprietor  of  the 
franchise  of  forest,    and  the  preservation   of  the 
game* 

12»  A  chace  is  a  franchise  or  liberty  of  keeping  A  Chace. 
certain  kinds  of  wild  animals  within  a  particular  and  ^^^^'  * 
known  district  \  with  an  exclusive  right  oi  hunting 
them  therein.  It  is  in  most  respects  sittiilar  to  a 
forest ;  the  only  d^rence  between  them  being,  that 
a  chace  has  no  laws  peculiar  to  it ;  so  that  all  ofiences 
in  chaces  are  punishable  by  the  common  law,  and 
not  by  the  forest  laws. 

•  IS.  Beasts  of  chace  are  buck,  doe,  fox,  martin,, 
and  roe,  in  which  the  0¥mer  of  the  chace  has  a 
property. 

14.  Where  a  chace  belongs  to  a  subject,  it  must 
have  been  originally  created  by  a  royal  grant  from^ 
the  Crown,  giving  to  the  grantee  the  franchise  of 
chace  over  a  certain  tract  of  ground,  or  by  a  grant  of 

a  royal  forest  to  a  subject,  but  without  any  words  4  Inst.  314. 
enabling  him  to  hold  courts ;  in  which  case  the  forest 
became  a  chace. 

15.  From  a  variety  of  causes,  unknown  to  modem, 
times,  chaces  extended  over  the  lands  of  other  per- 
sons.   And  in  5  Ja.  I.,  it  was  resolved,  that  persona  Case  of 
having  freehold  lands  within  a  royal  chace  might  cut  12  rI^I  22. 
their  timber  and  wood  growing  there^  without  the  ^  Ii»t.  298. 


^   I  ^   w  t     I 


if  tiqr  cot  so  tfiich  that 

to  makitain  the 

bepuUiecL    Soif  a 

im  another's  soil,  tbe 

dflrtTOfaUtfaeWood;  but 

oofcrt  aad  browse  wood,  m  bad 

ft»  no  King  of  fiogtRnd  could 

w  fanaidlf  in  any  of  ffati  gniiriicl» 

And  Aat  wlien  King  Heniy  VIII. 

a  ehaeo  about  his  palace  at 

B  ofal^^  to  obtain  die  preyiott» 

ftukoiden  and  customary  tenantSr 

hadb  ikt  diaee  waa  to  extend. 

Ms  ebace  iraa  ooofoned  by 
iHiich  recites  tfie  indenture 
Kii^  and  the  fiedkdden  and 
i  nei^bonring  townships,  in 
hat  ^ttey  should  have  Vberty 
the  chace,  -without  the  Knig's 
against  the  deer,  wh9e  their 
bar  that  after  the  cotn  wa» 
of  thechace  diould  be  tSi<med 
kfet,  mad  bidcfs  in  the  fences,  that  the 
le  gmotid,  wb«r«  the  C(»n  bid 
leading,  while  the  land  i«ftiained 
■  odier  refl]^eet»  liie  i»«|^rietor» 
aiMiiM«^llK  Innoftiiecfaace.    And  i«xr  reCMn* 
|M«««.  il  w»  i|ened  that  a  third  «f  th«  rent  of  the 
^^xAi^disk  and  «  aoiety  of  the  fine  <^  eVery  c^" 

Vv  ^  A  pMi  ^  an  iMkMsd  ciMce,  extendh!|r  oOy 

•*'   "^^  *    — a  y«t«M>>  <«•  graood^  piivjfeged  for  beasts  «r 

Mats  «f  feteat  and  ebace,  by  the  King*» 
lpif«Cf^plk»  >  and  it  aj^ars  fitun  ^e 
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gijrdmatio  de  Uberta&hw  perquirendiSj  that  those  who  Stat.atLMge, 
would  purchase  a  new  park  should  have  writs  of  ib-   <*-«-i®*^» 
quiry  out  of  Giancoy,  and  there  make  fine  for  the 
park  having. 

19.  To  a  park  three  things  are  necessary :    1.  A  il  Rq>.  87  k 
grant  from  the  King.    2.  Inclosnres  by  pale,  wall,    ^'  ^' 

or  hedge.  3.  Beasts  of  paric,  such  as  buck,  doe,  &c. 
And  where  all  the  deer  are  destroyed,  it  shall  no  more 
be  accounted  a  park.  For  a  park  consists  of  vert, 
venison,  and  indosure ;  and  if  it  is  determined  in  any 
of  these,  it  is  a  total  dispaiking. 

20.  Manwood  says,  there  are  parks  in  many  forests^ 
which  are  claimed  either  by  giant  from  the  King,  or 
by  prescription.  That  if  a  subject  is  owner  of  a 
forest,  he  may  give  licence  to  amMher  to  incIiDse  a 
park  within  the  meers  ol'  his  forest;  to  hold  the  same 
so  inclosed,  with  all  such  venison  as  the  grantee  shall 

put  in,  to  him  and  his  heirs.    But  if  such  park  is  so  ^ 

slightly  inclosed,  that  the  wild  beasts  oi'the  forest  get 
into  it,  the  lord  of  the  forest  may,  in  that  case,  enter 
and  hunt  at  his  pleasure. 

81.  Parks,  as  weU  as  chaces,  are  subject  to  the  4  inst.  314. 
common  law,  and  not  governed  by  the  forest  kws : 
but  by  the  statute  cS  Westm.  I.  3  £dw.  L  Cb  SO.,  2  Inst.  198« 
trespassers  in  parks  are  made  liable  to  very  severe 
punishments. 

9St.  A  free  warren  is  a  franchise  to  Jiave  and  keep  A  Free 
beasts  and  fowb  of  warren  within  the  demesnes  of  a  ^^^'^^"* 
manor,  or  other  known  place ;  from  which  the  owner 
of  the  warren  has  a  right  to  exclude  all  other  persons 
from  huntii^  or  taking  them.  This  franchke,  like 
that  of  chacte  or  park,  must  be  derived  from,  a  royal 
giant,  or  from  presciiptioi^  which  supposes  such  a 
grant;  it  bdng  hod  dqwi^  in  the  case  of  rnimopoliei^ 
44  Eliz.^  that  '*  none  can  make  a  park,  chase,  or  n  Rep.  87 .6. 
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vrarren,   without  the  King's  licence.    For  that  k^ 

quodammodo  to  appropriate  those  creatures  which  are 

Jhrce  naturcey  et  nultius  in  bonis^  to  himself ;  and  to 

restrain  them  of  their  natural  liberty/'  And  it  appears 

ante,  §  i&     from  the  crdinaUo  de  Ubertatibus  perquirendis,  that 

those  who  would  purchase  a  free  warren  should  make 
fine  for  it,  in  the  same  manner  as  for  a  park* 
c.  4.  §  3.  ^-  Manwood  says,  the  words  constituting  a  free 

warren  usually  were — Quod  ipse  etfueredes  sui  habeant 
liberam  warrenam  in  (mmilnis  daminicis  terris  suis  in  N. 
in  comitatu  B.  dum  tamen  feras  ilbt  nan  sint  infra 
metas  JbresUB  nostra;  ita  quod  nuUus  intret  terras 
iUaSf  ad  Jugandwn  in  eis^  vel  aUquod  capiendum  quod  ' 
ad  warrenam  pertinet.  And  it  appears  from  Dug- 
dale's  Baronage,  that  during  the  reigns  of  the  three 
first  Edwards,  an  infinite  number  of  grants  of  this 
kind  were  made  to  the  principal, nobility,  fi'om  which 
2Coinm.4i7.  Sir  W.  Blackstone  concludes  that  the  sole  right  of 

taking  and  destroying  game  belonged  exclusively  to 
the  King ;  for  otherwise  he  could  not  grant  it  to  his 
subjects. 

24.  The  beasts  of  warren  are  hares  and  rabbits, 
and  the  fowls  of  warren  are  pheasants  and  partridges ; 
Fits.  N.  B.    and  the  efiect  of  a  irrant  of  free  warren  is,  to  vest  in 
'       the  grantee  the  property  of  these  beasts  and  fowls  that  ^ 
are  on  the  lands  comprised  in  the  grant ;  which  pro^. 
perty  continues  after  they  are  hunted  out  of  the  war- 
ren. And  although  it  is  said  that  a  person  may  have 
Sutton  V.       g  property  in  wild  animals,  ratione  soUj  yet  it  is  ad- 
\2UoA.  144.  mitted  that  this  property  is  subservient  to  that  of  a 

person  having  the  franchise  of  warren,  which  is  ra^ 
Awe  privilegiit  and  suspends  it ;  for  in  that  case  ther 
property  of  the  wild  ariimals  is  in  the  person  having; 
the  warren,  and  not  in  the  proprietor  of  the  soil 
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S5.  The  grantee  of  a  free  ^varren  acquired  also  a 
right  to  appoint  a  person  to  watch  over  and  ^preserve 
the  game,  called  a  warrener  ;  who  is  justifiable  in  kill-  Cro.  Ja«  45. 
ing  any  dogs,  polecats,  or  other  vermin  which  he 
fiilds  disturbing  or  destroying  the  game. 

26.  The  Crown  could  not  grant  free  warren  over  Year  Book, 
the  lands  of  anpther ;  but  still  a  person  might  h^ve  pa.  28. 
free  warren  over  another's  land  by  prescription. 

Thus  in  a  case  upon  a  quo  warranto  in  9  Cha.  I.  Rexv.Talbot, 
the  defendant  claimed  free  warren  in  R.,  and  pleaded  C«>-^"-^^^* 
that  he  was  seised  in  fee  of  the  manor  of  R.  whereof 
the  locus  in  quo^  &c.  was  parcel ;  and  so  prescribed 
to  have  free  warren  within  all  the  said  manor,  and 
the  demesnes  thereof,  so  that  none  should  chase  any 
game,  in  the  said  manor,  and  the  demesnes  thereof 
without  his  leave.  Issue  was  taken  that  he  and  all 
those  whose  estate,  &c„  had  no  free  warren  within 
the  said  manor  and  demesnes ;  and  found  for  the 
defendant.  It  was  objected  that  this  prescription  was 
not  good,  viz.  to  have  free  warren  in  the  manor,  and 
in  the  demesnes  of  the  manor  ;  for  though  he  might 
prescribe  to  have  it  in  his  own  demesnes,  yet  he  could 
not  prescribe  to  have  it  in  the  lands  of  others  his  free- 
holders. But  to  this  it  was  answered  by  Roll  (counsel 
for  the  defendant),  that  a  prescription  to  have  free 
warren  in  his  manor  is  good,  as  well  in  the  lands  of 
freeholders, .  as  in  the  demesnes.  For  being  by  pre- 
scription, it  shall  be  intended  that  this  liberty  was 
before  there  were  any  freeholders ;  whose  eiitates 
ipere  afterwards  extracted  out  of  the  demesnes  of  the 
manor. 

:  No  judgement  was  given,  but  Roll's  doctrine  is  Fowler  ▼. 
admitted  in  several  cases  stated  by  Brooke,  and  in  a  b^^2M. 
case  reported  by  Bidstrode. 

Vol.  III.  S 
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27*  Other  circuinstaBceB  might  also  give  rise  to  a 
ftee  wuren  over  another's  land.  Hius  a  person  hav- 
ing free  warren  over  certain  knds  may  alien  the 
lands,  reserving  the  warren.  BvLt  if  he  aliens  tiie 
lands  without  the  warren,  and  without  reserving  it  t6 
himself,  it  is  determined  and  gone  :  for  the  alietaor 
has  parted  with  his  right  to  the  land  discharged  of  aD 
things,  so  that  he  cannot  have  it ;  nor  does  the  alienee 
take  it,  because  it  was  hot  granted  to  him,  Wt  only 
the  land. 

S8.  A  person  may  have  a  warren  by  prescription 
in  a  forest ;  but  in  that  case  there  must  be  an  allow- 
ance of  it  in  ejrre,  that  is,  in  the  court  of  the  forest ; 
and  then  a  grant  is  presumed. 

^.  Sir  R.  Hanison  claimed  a  warren  in  Windsor 
Fcxest  at  the  justice  seat.  But  it  not  being  allowed 
in  eyre,  he  was  fined  ten  shillings,  and  the  warren 
was  ordered  to  be  destroyed. 

90.  Lord  Coke  says,  a  man  may  have  a  chace,  as 
bdonging  to  his  manor,  in  his  own  woods,  as  well  as 
a  wairen  or  park  in  his  own  grounds.  For  the  chace, 
warren,  or  park,  are  collateral  iniieritances ;  and  not 
issuing  out  of  the  soil,  as  common  does.  Therefoie 
if  a  person  has  a  chace  in  another's  grounds,  and  pur- 
chases the  ground,  the  chace  remains. 

SI.  It  is  laid  down,  in  the  case  of  the  fisheiy  of  the 
river  Bann,  that  every  navigable  river,  as  far  as  the 
sea  flows  and  ebbs  in  it,  is  a  royal  river,  and  the  fidi- 
ery  of  it,  a  royal  fishery,  belonging  to  the  King  by 
his  prerogative.  This  doctrine  is  however  denied  in 
subsequent  cases,  in  which  it  is  held  that  every  Md^ 
ject  may  fish«  with  lawful  nets,  in  a  navigable  riitr ; 
that  the  King's  grant  cannot  bar  them  of  that  B^^t, 
because  the  exclusive  right  of  the  Qrown   oi^ 
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extends  to  royal  fish ;  namely,  whale  and  sturgeon : 
and  that  the  same  rule  is  applicable  to  arms  of  the 

32.  With  respect  to  rivers  that  are  not  navigable,  Davies  R. 
the  proprietors  of  the  banks  on  each  side  have  an 
interest  in  the  fishery,  of  common  right.  So  that  every 
inland  river  that  is  not  navigable,  appertains  to  the 
owners  of  the  s(h1.  Where  such  rivers  run  between 
two  manors,  and  are  the  meers  and  boundaries  be^ 
tween  them,  one  moiety  of  the  river  and  fishery 
belongs  to  one  lord,  the  other  to  the  other. 

S3.  It  is  said  by  Lord  Hale,  in  his  treatise  Dejure  Hargrave's 
0iam,  that  though  jprrnia  ^ie  an  arm  of  the  sea  be  '*^''  * 
in  point  of  prc^riety  the  King's,  and  common  for 
every  subject  to  fish  there  ;  yet  a  subject  may  have 
by  usage  a  several  finery  there,  exclusive  of  that 
liberty  ndiich  otherwise  of  common  right  belongs  to 
all  the  King's  subjects ;  and  this  doctrine  is  confirmed 
by  the  following  case. 

34f.  An  action  of  trespass  was  brought  by  the  plain-  ^?'^^  ^* 
tiff  for  entering  his  close,  cidled  the  River  Severn.  4  Burr.  2162* 
The  defendant  pleadecf  that  it  was  a  navigable  river ; 
and  also  that  it  was  an  arm  of  the  sea,  wherein  eveiy 
subject  had  a  right  to  fish.  The  plaintiff,  without 
traversing  these  allegations,  replied,  that  this  was  a 
part  of  the  manor  of  Arlingham ;  that  a  Mrs.  Yates 
was  seised  of  that  manor,  and  prescribed  for  a  several 
fishery  there. 

Issue  being  joined  thereon,  a  verdict  was  found  for 
the  plaintiff.  On  a  motion  in  arrest  of  judgement,  on 
the  ground  that  an  exclusive  right  could  not  be  main- 
tained by  a  subject,  to  fish  in  a  river  that  was  an  arm 
of  tlie  sea ;  iiie  general  ri^t  of  fishing  in  a  navigable 
river,  or  arm  of  Ijie  sei^  being  common  to  all. 
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-  Ix)rd  Mansfield  said,  ^  the  rale  of  law  was  unifomi. 

In  rivers  not  navigable,  the  proprietors  of  the  land 

had  the  right  of  fishery  on  their  respective  sides ;  and 

it  generally  extended  adjilum  medium  aqwB.     But  in 

navigable  rivers  the  proprietors  of  the  land  on  each 

side  had  it  not :    the  fishery  was  common ;  it  was 

prifnd facie  m  the  King,  and  was  public.    If  any  one 

claimed  it  excluKively,  he  must  show  a  right.    If  he 

*  could  show  a  right  by  prescription,  he  might  then 

exercise  an  exclusive  right ;  though  the  presumption 

was  against  him,  unless  he  could  prove  such  a  pre- 

r  scriptive  right   Here  it  was  claimed  and  found.    It 

was  therefore  consistent  with  all  the  cases  that  the 

plaintiff^  might  have  an  exclusive  privilege  of  fishings 

though  it  were  an  arm  of  the  sea.  Such  a  right  should 

not  be.presumed,  but  the  contrary,  prima  Jhcie;  it 

was  however  capable  of  being  proved,  and  must  have 

been  so  in  this  case.     The  rule  was  discharged. 

35.  It  appears  highly  probable  that  all  the  free 
fisheries  are  derived  from  royal  grants,  made  at  the 
time  when  the  «ole  and  exclusive  right  of  fishing  in 
arms  of  the  sea  and  navigable  rivers  was  supposed  to 
be  vested  in  the  Crown.  Therefore  a  free  fishery  or 
exclusive  right  of  fishery,  in  an  arm  of  the  sea,  or 
navigable  river,  is  described  by  Sir  W.  Blackstone  to 
2  Cornm.  39.  be  ^  royal  franchise,  which  is  now.  frequently  vested 

in  a  private  person,  either  by  a  grant  from  the  Crown 
or  by  prescription. 
lApA.  36.  This  right,  says  the  same  author,  was  probably 

first  <:laimed  by  the  Crown  upon  the  establishment  of 
the  Normans  ;  and  was  deemed  an  usurpation  by  the 
people:  for  by  King  io\m*^  magna  charta,  c.47,  it 
was  declared,  that  where  the  banks  of  rivers  had  been 
first  defended  in  his  time,  they  should  be  laid  open. 
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in  the  charter  of  9  Hen.  III.  c.  16.  it  is  pros, 
mised,  that  no  banks  should  be  defended  from  thence«> 
fwth,  but  such  as  were  in  defence  in  the  time  of 
King  Henry  his  grandfather,  by  the  same  places  and 
the  same  bounds  as  they  were  wont  to  be  in  his  time. 
Although  it' is  said  in  the  Mirror  that  this  statute 
was  then  out  of  use,  yet  Sir  W.  Biackstone  observes, 
that  in  consequence  of  it,  a  franchise  of  free  fishery 
ought  now  to  be  at  least  as  old  as  the  reign  of  King 
Henry  11. 

SJ.  Sir  W.  Biackstone  also  says,  that  a  right  of  Id.  40. 
free  fishery  does  not  imply  any  property  in  the  soil ; 
in  which  respect  it  difiers  from  a  several  fishery : 
and  that,  from  its  being  an  exclusive  right,  it  follows, 
that  the  owner  of  a  free  fishery  has  a  property  in  the 
fish. before  they  are  cai^ht. 

.    38.  Mr.  Hargrave  observes,  that  both  parts  of  this  1  Innf.  122  a.. 
description  of  a  free  fishery  seem  disputable ;  and  ''' 
that  though,  for  the  sake  of  distinction,  it  might  be 
mare  convenient  to  appropriate  free  fishery  to  the 
franchise  of  fishing  in  public  rivers,  by  derivation 
from  the  Crown,  and  though  in  other  countries  it 
may  be  so  considered,  yet  from  the  language  of  our 
books,  it  seems  as  if  our  law  practice  had  extended 
this  kind  of  fishery  to  all  streams,  whether  private  or 
public  'y  neither  the  Register  nor  other  bdoks  pro*- 
fessing  any  discrimination.     That  in  one  case  the  SmiUi  ▼. 
Court  held  free  fishery  to  import  an  exclusive  right,  s^k?637. 
.equally  with  several  piscary ;  chiefly  relying  on  the 
writs  in  the  Register,  95  h.     But  this  was  only  the 
x^mion  of  two  Judges  against  one,  who  strenuously 
insisted  that  the  word  libera  ex  vi  termini  implied 
common.     That  many  judgements  and  precedents 
.were  founded  on  Lord  Coke's  so  construing  it.    That 
,the  dissenting  Judge  was  not  wholly  unwarranted  ia 
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the  latter  part  of  his  assertion,  appears  £rom  twa 
determinations  a  little  befofe  the  case  in  question* 
To  these  might  be  added  the  three  cases  cited  by 
Lord  Coke,  as  of  his  own  time ;  and  there  were 
passages  in  other  books  which  favoured  the  dis« 
tinction^ 

39.  It  is  laid  down  by  Lord  Ellenboroug^  in  a 
modem  case,  that  the  erection  of  weirs  across!  rivera 
was  reprobated  in  the  earliest  periods  of  our  law« 
Hiey  were  considered  as  public  nuisances,  were 
treated  as  such  by  magna  charta  aad  subsequent  acts, 
which  forbid  the  erection  of  new  ones,  and  the  en- 
hancing, straitening^  or  enlarging  of  those  whidi  had 
aforetime  existed^  That  the  stells  erected  in  the 
river  Eden  by  Lord  Lonsdale  and  the  Corporation  of 
Carlisle,  whereby  all  the  fish  were  stopped  in  their 
passage  up  the  river,  were  pronounced  to  be  illegal, 
and  a  public  nuisancCi,  The  Court  also  held,  that' 
where  a  weir  had  formerly  been  made  of  brushwood,, 
through  which  it  was  possible  for  the  fish  to  escape 
into  the  upper  part  of  the  river,  it  could  not  be  con* 
verted  into  a  stone  weir,  whereby  the  possibility  of 
escape  was  debarred ;  thoi^h,  in  flood  times,  the  fish 
might  still  overleap  iU  And  however  SO  yeais  ac- 
quiescence might  bind  the  parties,  whose  private 
rights  only  were  afiected,  yet  the  public  had  an 
interest  in  the  suppression  of  public  nuisances,  though 
of  longer  standing. 

40.  It  should,  however,  be  observed,  that  the  right 
of  fishing  in  the  sea,  is  a  right  common  to  all  the 
King's  subjects ;  therefore  a  prescription  for.  such  m 
right,  as  annexed  to  certain  tenements,  is  bad. 

41.  The  origin  of  manors  has  been  already  stated  ; 
and  it  has  been  Aown  that  they  are  feudal  se%morie^ 
accompanied  with  royal  franchises;  their  essenoft 
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coiifiistmg  in  the  lord's  right  to  hold  a  court  for  the* 
udmimstnitioii  of  justice ;  which  is  a  part  of  the 
King's  prerogative^  that  must  have  been  originally 
derived  from  the  Crown. 

42.  Whenever  the  King  granted  a  tract  of  land  to  Rigbts  of  ibe 
a  sttlbject»  with  a  jurisdiction,  a  right  of  hunting  over  Game."  ^ 
it  followed  as  a  regular  consequence,  and  as  appurte- 
nant to  the  royally,  in  conformity  to  the  practice 
then  existing  upon  the  Continent ;  for,  by  the  custo- 
mary l»w  of  France,  every  person  who  had  a  fief  had  Lo»^>  ^^^t. 
a  right  of  hunting  over  the  lands  comprised  within  ^  51. ' 
it.    And  it  appear;,  from  the  following  case,  that 
every  lord  of  a  manor  in  En^and  had,  and  still  hasi, 
a  right  of  sporting  over  it 

•i3.  In  a  prosecution  for  a  penalty  under  the  game  Mallock  t. 
laws,  the  case  was,  that  a  person  who  was  lord  of  a  7  m^'.  ]tep. 
manor,  of  which  the  demesnes  were  leased  out  for  99  ^^^- 
years,  at  a  rent  of  152,,  killed  a  pheasant  out  of  his 
manor ;  and  it  was  contended  for  the  plaintifl^  that 
the  defendant  had  not  a  qualification  of  100/.  a  year, 
and  was  therefore  liable  to  a  penalty. 

Serjeant  Eyre,  for  the  defendant,  said,  that  every 
lord  of  a  manor  was  qualil^ed  to  kill  game.  The 
proprietors  of  manors  generaUy  were  barons,  and  the 
manor  itself  composed  of  demesnes,  and  a  court 
baron.  In  modern  times,  indeed,  several  persons  had 
manors  without  any  lands.;,  the  demesnes  having 
been  sold,  and  disannexed«  But  the  property  of  a 
mwor,  dismembered  of  its  rents  and  services,  was 
still  considered  as  a  royalty  or  jurisdiction,  so  favoured, 
as  to  entitie  its  master  to  many  privil^^es ;  and  among 
the  rest,  to  that  of  killing  game.  That  by  the  stat; 
2S  &  2S  Cha.  II.  c.  25.,  reciting,  that  divers  disorderly 
persons  betook  themselves  to  destroying  game,  to  the 
prejudice  o£  noblemen,   gentiemen,  and  lords  ot 
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manors,  it  is  enacted,  that  all  lords  of  manors  or 
other  royalties,  not  under  the  degree  of  an  esquire;, 
may  authorize  gamekeepers,  within  their  royalties  or 
manors,  to  seize  all  guns,  &c.  for  the  killing  of  game 
within  the  precincts  of  such  manors,  &c. 

That  if,  by  this  statute,  lords  of  manors  might 
Authorize  gamekeepers  to  kill  game,*  and  to  seise 
guns,  &c.,  it  would  be  absurd  to  say»  that  the  lord  of 
the  manor  had  not  such  power  himself;  for  it  would 
be  degrading  him  below  the  privileges  of  his  servant. 
And  why  did  the  statute  authorise  lords  to  make 
gamekeepers  to  preserve  the  gsune,  unless  they  them- 
selves had  an  interest  in  it,' and  power  to  take  and 
destroy  it,  and  seize  the  guns  of  unqualified  persons* 
But  it  was  clear  and  settled  that  they  might  carry 
guns  and  kill  game  within  their  respective  manors. 

Lord  Ch.  J.  Willis  said,  if  the  defendant  was  not 
qualified  as  being  a  lord  of  a  manor,  he  certainly  was 
not  so  by  his  estate.  But  he  had  some  doubt  whether 
the  defendant,  as  lord  of  the  manor  simply,  was  not 
qualified  to  kill  game  within  his  own  manor.  It 
seemed  a  little  odd,  that  tihe  servant  of  the  lord  of  a 
'manor  might  kill  game,  and  yet  the  lord  himself  not 
do  it,  without  being  punished  by  a  penalty. 

Mr.  Just.  Abney  said,  there  were  three  qualifica- 
tions in  force ;  one  of  which  every  man  must  have, 
to  be  entitled  to  kill  game.  The  first  was  of  lords  of 
manors,  who  have  not  a  general  qualification  to  kiU 
game,  every  where,  but  are  confined  to  the  precincts 


*  This  ie  a  mistake  of  the  reporter ;  but  the  statute  5  Anne,  c.  14. 

.  §  4.,  which  the  Seijeant  probably  cited,  eDacts,  that  lords  and  ladies 

of  manors  may  empower  gamekeepers  upon  their  own  manors  to  kill 

hare,  pheasant,  or  partridge,  or  any  other  game,  for  the  use  of  such 

lord  or  lady  only.    ^ 
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of  their  own  manors  ;  so  that  it  should  be  considered 
whether  the  defendant  had  not  incurred  the  penalty, 
as  he  killed  the  pheasant  out  of  his  manor.  The 
second  sort  of  persons  were  those  who  had  titles,  as 
esquires,  &c.  These  were  qualified  to  kill  game, 
whether  they  were  possessed  of  lands  or  not.  The 
third  sort  were  persons  having  estates.  And  he  was 
quite  satisfied  that  the  estate  of  the  defendant  would 
not  qualify  him. 

Mr.  Just.  Bennett  was  clear  that  the  estate  was  no 
qualification,  but  had  some  doubt  as  to  the  other  point. 
For  though  he  imagined  that  the  lord  of  a  manor 
was  entitled  to  kill  within  his  manor,  as  well  as  his 
gamekeeper,  yet  he  thought  he  would  be  liable  to  the 
penalty,  if  he  used  a  gun  to  destroy  the  game,  out 
cf  the  boundaries  of  his  manor. 

No  judgement  was  given ;  but  it  appears  quite  clear,  ^ 
from  the  reasoning  of  the  Judges,  that  if  the  defen- 
dant  had  killed  the  pheasant  on  his  own  manor,  the 
Court  would  have  held  that  he  was  not  liable  to  the 
penalty,  notwithstanding  his  want  of  a  qualification 
of  property.* 

44.  The  lord's  right  of  killing  game  being  part  of 
his  royalty,  must  originally  have  extended  over  all 
-the  lands  comprised  within  the  manor.  But  we  find 
it  established  in  the  reign  of  Queen  Anne,  that  a  lord  1 1  Mod.  74. 
of  a  manor  could  not  enter  upon  the  freehold  estate 
of  another,  though  situated  within  the  bounds  of  his 
manor,  for  the  purpose  of  sporting. 


*  There  are  some  other  acts  of  parliament  which  recognize  the 
ri^ts  of  lords  of  manors  to  the  game.  Vide  23  Eliz.  c.  10.  §  2. 
Ah  5  William  and  Mary,  c  23.  §  4. 
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s  Ke|i.  104  6.      45^  The  lord  of  a  manor  may  erect  a  dove-cote 

de  nffvo  on  his  land,  being  parcel  of  the  manor,  and 
store  it  with  pigeons. 

46.  There  are  a  variety  of  other  franchises  usually 
annexed  to  manors :  the  principal  of  which  are,  the 
right  to  hold  a  court  leet ;  and  to  have  waifs,  wredcs, 
estrays,  treasure  trove,  royal  fish,  goods  of  felons, 
and  deodands :  all  which  were  originally  granted  by 
the  Crown  to  the  persons  entitled  to  those  manors  ; 
and  became  appendant  to  them. 

A  Court  Leet.      47,  A  court  leet  is  a  court  of  record,  having  the 

same  jurisdiction,  withip  some  particular  precinct,, 
which  the  sheriff's  toum  has  in  the  county.  It  is 
not  necessarily  incident  to  a  manor,  like  a  court 
baron ;  but  is  derived  from  the  sheriff's  toum,  being 
a  grant  from  the  Crown  to  certain  lords  g£  manors, 

ColebrookT.  foT  the  ease  of  their  tenants,  that  they  might  ad- 

2?Burr  1859  ^^^^^  justice  to  them  at  home. 

48.  To  every  court  leet  is  annexed  the  view  of 

frankpledge ;  which  means  the  examination  or  survey 

of  the  frankpledges,  of  which  every  man,  not  par- 

'    ticularly  privileged,  was  antiently  obliged  to  have 

nine,  who  were  hound  that  he  should  always  be  forth* 

coming,  to  answer  any  complaint. 

Waidi.  49*  Waifs  are  goods  which  have  been  stdien  and 

Cw^^'        waived ;  or  left  by  the  felon  on  his  being  pursued, 

S  Rep.  109.     for  fear  of  apprehension.    Thus,  if  a  felon  who  i^ 

pursued  waives  the  goods ;  or  thinking  that  he  is 
pursued,  flies  away,  and  leaves  the  goods  behind  him ; 
the  King's  officer,  or  the  bailiff  of  the  lord  o£  the 
manor,  who  has  the  franchise  of  waif,  may  seize  ^ 
goods,,  to  the  King's  or  the  lord's  use,  and  keep  them  i 
vnless  the  owmor  makes  a  fresh  puiBuit  ^f^  the 
felon,  and  sues  an  a[^peel  oi  rckketyf  within  a  year 
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and  a  day ;  or  gives  evidence  against  him,  whereby 
Jie  is  attainted,  &c. ;  in  which  case  the  owner  shall 
have  restitution  of  his  goods  so  stolen  and  waived. 

50.  The  reason  that  waifs  are  forfeited,  and  that  ^  ^^*  ^^^^' 
the  person  from  whom  they  were  stolen  shall  lose 

his  proper^  in  them,  is  on  account  of  his  default 
in  not  making  fredi  suit,  to  apprehend  the  felon ; 
for  which  the  law  has  imposed  this  penalty  on  the 
owner. 

51.  Though  waif  is  generally  spoken  of  goods 
stolen,  yet,  if  a  person  be  pursued  with  hue  and  cry 
as  a  felon,  and  he  flies  and  leaves  his  own  goods, 
these  will  be  forfeited^  as  goods  stolen.  But  they  are 
properly  fugitive's  goods,  and  not  forfeited  till  it  he 
£bund  before  the  coroner,  or  otherwise  by  record^  3  Hawk, 
that  he  fled  for  the  felony.  ''  ^'  ^^• 

52.  If  the  thief  had  not  the  goods  in  his  pos-  5  Rep.  109  a. 
session  when  he  fled,  there  is  no  forfeiture  :  for  if  a 

felon  steals  goods,  hides  them,  and  afterwards 
Aies,  there  is  no  fcMrf  eiture.  So  where  he  leaves  stolen 
goods  any  where,  with  an  intent  to  fetch  them  at 
another  time,  they  are  not  waived.     And  in  these  Cro.  Eiiz. 

694 

cases,  the  owner  may  take  his  goods  where  he  finds 
them. 

53.  Wreck  signifies  such  goods  as,  afler  a  ship  has  Wreck, 
been  lost,  are  cast  upon  the  land ;  for  they  are  not  Constable's 
wrecks  as  long  as  they  remain  at  sea,  within  the  5RepJ06. 
jurisdiction  of  the  Admiralty.     And  by  the  statute 

0f  Westminster  the  first,  3  Edw.  I.  c.  4.  it  is  enacted^  a  Inst.  1 66. 
that  when  a  man,  or  any  living  creature,  escapes  alive 
out  of  a  ship  that  is  cast  away,  whereby  the  owner 
of  the  goods  may  be  known,  the  ship  or  goods  shall 
not  be  a  wreck. 

54.  If  a  ship  is  pursued  by  an  enemy,  and  the  Idem,  157. 
mariners  come  ashore,  leaving  the  ship  empty,  and 
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she  comes  to  land  without  any  person  in  her ;  yet 
she  is  not  a  wreck,  but  shall  be  restored  to  the 
owners. 

Idem.  55.  By  the .  common  law  all  wrecks  belong  to  the 

King,  in  consequence  of  the  dominion  he  has  over 
the  seas  ;  for  being  sovereign  thereof,  and  protector 
of  ships  and  mariners,  he  is  entitled  to  the  derelict 
goods  of  merchants.  This  is  the  more  reasonable,  as 
it  is  a  means  of  preventing  the  barbarous  custom  of 
destroying  persons  who  in  shipwrecks  approach  the 
shore,  by  removing  the  temptations  to  inlmmanity. 

Cases  and      This  right  however  may,  and  often  does,  belong  to 

Vol."2.'452.    lords  of  manors,  having  the  franchise  of  wreck,  by 

grant  from  the  Crown,  or  by  prescription. 

2  Inst.  166.       '56.  The  right  to  wreck  is  confirmed  by  the  statute 

of  Westminster  the  first,  which  enacts,  that  where  the 
ship  or  goods  are  deemed  a  wreck;  they  shall. belong 
to  the  King,  and  be  seized  by  the  sherifis,  coroners, 
or  bailifis ;  and  shall  be  delivered  to  them  of  the 
town,  who  shall  answer  before  the  justices  of  tlie 
/  wreck  belonging  to  the  King:  and  where  wrecks 
belong  to  another  than  the  King,  he  shall  have  it 
in  like  planner. 

5  Rep.  106  a.      57*  Flotsam  is  where  a  ship  is  sunk,  or  otherwise 

perished,  and  the  goods  float  on  the  sea.  Jetsam  is 
when  the  ship  is  in  danger  of  being  sunk ;  and  to  lighten 
her,  the  goods  are  cast  into  the  sea,  and  afterwards 
.the  ship  perishes.  Lagan^  or  rather  Ligan^  is  when 
the  goods  are  so  cast  into  the  sea,  and  afterwfirds 
the  ship  perishes ;  and  such  goods  are  so  heavy  that 
they  sink  to  the  bottom ;  and  the  mariners,  to  the 
intent  to  have  them  again,  tie  to  them  a  buoy  or 
cork,  or  such  other  thing  that  will  not  sink,  so  that 
they  may  find  them  again.  Et  dicftur  ligan  a  Ugando. 
None  of  these  goods  which  are  called  Jetsam^  Flotsam^ 
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or  LigaUf  are  called  wreck,  so  long  as  they  remain  in 
i^r  upon  the  sea ;  but  if  any  of  them,  by  the  sea,  be 
put  upon  the  land,  then  they  shall  be  deemed.wreck. 

58.  If  a  person  has  a  right,  either  by  grant  or  Anon. 
prescription,  to  wreck  thrown  upon  another's  land,  of  ^^®"-     ^' 
necessary  consequence  he  has  a  right  to  a  way  over 
the  same  land  to  take  it :  and  the  very  possession  of 
the  wreck  is  in  him  that  has  such  right,  before  any 
seisure. 

59*  An  estray  is  a  beast' that  is  tame,  found  within  Etuay. 
a  manor,  owned  by  no  one ;  in  which  case,  if  it  be 
proclaimed  according  to  law,  at  the  two  next  market- 
towns,  on  two  market-days,  and  is  not.  claimed  by 
the  owner  within  a  year  and  a  day,  it  becomes  the 
property  of  the  lord  of  the  manor,  if  entitled  to  this 
species  of  franchise. 

60.  If.  the  beast  strays  into  another  manor  within  Bro.  Ab. 
the  yea^,  after  it  has  been  an  estray,  the  first  lord  SSa'^^'^^' 
cannot  retake  it ;  for  till  the  year  and  day  be  past,  12  Rep.  10 1. 
and  proclamations  made,    he  has  not  acquired  a 
property  in  it ;  therefore  the  possession  of  the  second 

lord  is  good  against  him.    * 

61.  If  the  beast  be  not  regularly  proclaimed,  the  i  Roll.  Ab. 
owner  may  take  it  at  any  time.    And  where  a  beast  ^^^* 

is  proclaimed  as  the  law  directs,  if  the  owner  claims 
it  within  the  year  and  day,  he  shall  have  it  again, 
upon  paying  for  its  keep. 

62.  If  the  beasts  of  an  infant,  feme  covert,  or  5  Rep.  108  h. 
person  in  prison,  or  beyond  sea,  stray,  and  are  pro-, 
claimed  accoi'ding  to  law ;  if  none  claim  them  within 

a  year  and  a  day,  they  shall  be  all  bound,  and  become 

the  property  of  the  lord. 

.    6S.  If  any  animal  belonging  to  the  King  strays  iRolLAb. 

iMo  the  noanor  of  a  subject,  it  will,  not  be  liable  to 

forfeiture :  for  the  grant  of  the  King^  cannot Hbe  9U{k 
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posed  to  intend  fitrther  than  his  prerogative,  which  is, 
to  take  the  cattle  of  common  persons. 

64.  A  beast  estray  is  not  to  be  used  in  any  man- 
ner, except  in  case  of  necessity,  as  to  milk  a  cow  ; 
but  not  to  ride  a  horse. 

65.  Treasure  trove  is  where  any  money  is  foimd 
hid  in  the  earth,  and  no  one  knows  to  whom  it  belongs; 
in  which  case  it  becomes  the  property  of  the  lord  of 
the  manor,  having  this  franchise.  But  if  the  owner 
may  any  ways  be  known,  it  belongs  to  him.  As  to  the 
place  where  the  finding  is,  it  seems  not  material, 
whether  it  be  hidden  in  the  ground,  or  in  the  roof  or 
walls,  or  other  part  of  a  castle,  house,  building, 
ruins,  or  elsewhere. 

66.  Nothing  is  said  to  be  treasure  trove  but  gdd 
and  Sliver :  and  it  is  the  duty  of  every  person  who 
finds  any  treasure  of  this  kind,  to  make  it  known  to 
the  coroners  of  the  coimty :  for  the  concealing  of  it 
is  punishable  by  fine  and  imprisonment. 

67.  Royal  fish  consist  of  whale  and  stuigeon,  to 
which  the  King,  or  those  entitled  by  grant  from  him, 
or  by  prescription,  have  a  right,  when  either  thrown 
on  shore,  or  caught  near  the  coast.  This  right  is 
declared  by  the  stat.  I7  Edw.  II.  c.  11.  De  preroga^ 
Hoa  Begis. 

68«  Groods  of  felons  who  fly  for  felonies,  are  £:>r-  * 
feited  to  those  lords  of  manors  who  have  royal  firan- 
chisea ;  when  the  flight  is  found  on  record.  These 
are  usually  called  goods  of  persons  put  in  ezigmi : 
for  where  a  pexson  is  appealed  or  indicted  of  *fidony, 
and  withdraws  or  absrart^  himself  for  so  long  tine 
that  an  exigent  is  awarded  against  him,  he  forfisto 
all  the  good^  and  diattds  which  he  had  at  the  time 
of  the  AT^smf  smurded  j  although  fie  nadera  himself 
on  the  ex^entf  and  is  acquitted; 


.       Title  XXVII.    FraneMses.    S  69—74.  271 

69.  Where  a  person  comes  to  a  violent  death  by  Deodand*. 
mischance,  the  animal  or  thing  which  was  the  cause  ^  j^   *  ^  |q  ^ 
of  his  death  becomes  forfeited,  and  is  called  a  deodand.  Hale  P.  c. 

c  32 

as   if  given  to  God  to  appease  his  wrath.      This  i*saUc.  220. 
forfeiture  accrues  to  the  King,  or  to  the  lord  of 
the  manor,  having  this  franchise,  by  grant  from  the 
King,  or  by  prescription. 

70.  If  the  person  wounded  does  not  die  within  a  Hawk.  P..  C. 
year  and  a  day,  after  receiving  the  wound,  nothing  ^'  ^^'  ^  ^* 
will  be  forfeited ;  for  the  law  does  not  look  on  such 

a  wound  as  the  cause  of  the  person's  death.  But  if 
the  person  dies  within  that  time,  the  forfeiture  shall 
have  relation  to  the  time  when  the  wound  was  given : 
and  cannot  be  saved  by  alienation,  or  other  act  what- 
ever, in  the  meantime. 

71«  Nothing  can  be  foifeited  as  a  deodand,  nor  be  Idem,  1 8.  ^ 
seized  as  such,  till  found  ;by  die  coroner's  inquest  to 
have  caused  the  death  of  the  person.  But  ^kfter  such 
inquisition,  the  sheriff  is  answerable  for  the  value  c^ 
it,  and  may  levy  the  same  on  the  vill  where  it  fell ; 
therefore  the  inrquest  ought  to  find  its  value. 

72.  A  hundred  is  a  franchise  consisting  of  a  right  A  Hundred. 
to  hold  a  hundred  court  or  wapentake,  which  of  com-  ]  y^^'^  ^3 ' 
mmi  right  belongs  to  the  King.    But  a  subject  may  ^  ^^  Wnu. 
have  it  by  grant  immemorial  from  the  Crown ;  or  by 
prescription  in  him  and  his  ancestors. 

78.  It  was  resolved,  in  a  modem  case,  that  the  Ailesburj 
lord  of  a  hundred,  or  wapentake,  had  not  the  power  i)oi4?28!'' 
of  gnttttii^  a  deputation  to  a  gamekeeper,  as  a  lord 
of  a  manor  has. 


74.  Another  franchise   frequently  annexed  to  a  Fai»  and 
manor,  is  the  right  of  holding  a  fair,  or  market,  which     ^  ^^' 
is  derived  frxmi  the  royal  prero^tive  in  the  same 
UMimer  as  other  frandiisea.    But  wiiere  the  King 
gca&ts  a  patent  for  holding  a  fair  or  market,  it  is  usual 
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Rex  V.Butler,  to  have  a  writ  of  ad  quod  damnum  executed  and  re- 

^  v^^t  ^344    *"™^^  •  ^^^  though  fairs  and  markets  are  a  benefit  to 

the  public,  yet  too  great  a  number  of  them  may  be- 
come a  nuisance ;  and  if  the  patent  be  found  to  be 
ad  damnum  of  the  neighbouring  markets,  it  will  be 
void. 

1  Roll.  Ab.        7^*  If  a  person  levies  a  fair  or  market  in  a  vill  next 
•xK^'  w  R      *^  ^^®  ^  which  a  fair  or  market  has  been  long  held, 

184.  note.       to  be  on  the  same  day,  by  which  the  ancient  fair  or 
Yard  v.  Ford,  market  is  impaired,  it  is  a  nuisance.     And  if  a  new 

2  Swind.  1 72.  j^^j^gj.  jj^  erected  widiout  patent  in  a  town,  near 

.  one  where  there  is  an  ancient  market,  it  may  be  a . 
nuisance,  though  holden  on  difierent  days. 
Holcroft  76.  Where  a  grantee  of  a  market,  under  letters 

i'b^^&  Pul  P**'®^*  ftom.  the  Crown,  suffered  another  to  erect  a 
400.  market  in  his  neighbourhood,  and  to  use  it  for  the 

Vide2Saund.  space  of  23  years,  without  interruption,  it  was  ad- 
R.  1 75a.  note,  judged,  that  such  user  operated  as  a  bar  to  an  action 

on  the  case  for  a  disturbance  oi  his  msprket. 
2  Inst.  220.        77*  Where  the  King  grants  a  fair  or  market,  the 
4  —  c.  60.    grantee  shall  have,  without  any  words  to  that  pur- 
pose, a  court  of  record,  called  the  Court  of  Piepowders, 
as  incident  thereto :  because  it  is  for  the  advancement 
and  expedition  of  justice,  and  for  the  support  and 
maintenance  of  the  fair  or  market 
ithn,  C.6I.       78.  Owners  and  governors  of  fairs  and  markets 

are  to  take  care  that  every  thing  be  sold  according 
to  just  weight  and  measure.  For  that  and  other  pur* 
poses  they  may  appoint  a  derk  of  the  fair  or  market, 
who  is  to  mark  and  allow  all  such  weights ;  and  for 
his  duty  therein  is  entitled  to  just  and  reasonable 
fees. 
2  lost.  19«         79*  A  right  of  taking  toll  is  usually  annexed  to  a 

fair  and  market ;  though  in  many  instances  BO  toll: 
is  due ;  in  which  case  it  is  called  a  free  fiur  or  market  t 
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£)r  toll  is  not  of  right  incident  to  a  fair  or  'market, 
and  can  only  be  claimed  hy  special  grant  from  the  Heddy  v. 
drown,  or  by  prescription;  and  if  the  toll  be  un-  i^^^^^J^*®* 
reasonable,  the  grant  will  be  void.  558. 

80.  By  the  statute  of  Westm.  1;  c.  1,,  it  is  enacted,  2  Inst.  2 19, 
that  where  persons  take  outrageous  toU,  contrary  to 

the  common  custom  of  the  realm,  in  market  towns; 
if  they  do  so  in  a  town  belonging  to  the  Crown,  the 
'King  may  seise  the  franchise  into  his  own  hands ;  and 
if  it  be  in  the  town  of  a  subject,  and  the  same  be  done 
by  the  lord  of  the  manor,  the  King  shall  do  in  like 
manner. 

81.  Where  the  King  grants  a  fair  generally,  the  Dixon  v. 
grantee  may  hold  it  where  he  pleases,  or  rather  where  3  Mod^"  07 
it  can  be  most  conveniently  held ;  and  if  granted  to 

l>e  held  in  a  town,  he  may  hold  it  in  any  place  in 
such  town. 

•    82.  Queen  Elizabeth  granted  by  charter  to  Henry  Curwen  r. 
Curwen,  lord  of  the  vill  and  manor  of  Workington^  3  E^t^  530 
that  he  and  hi&  heirs  might  hold,  within  the  said  vill, 
a  market  every  Wednesday  for  ever.    By  anothier 
charter  of  the  S  Ja.  II.,  reciting  the  former  charter, 
and  that  the  market  thereby  granted  had  not  for 

.  many  years  been  used;  the  King  proceeded  to  grant, 
iratiiy,  and  confirm  the  same  to  Henry  Curwen,  Esq. 
land  his  heirs,  in  the  same,  words,  and  in  as  ample  a 
mamier  as  before,  infra  viUam  de  Workington. 
^  •  .The  question  was,  whether  the  lord  oi'  the  manor 

.  liad  3  right  to  remove  the  market-place  from  one 
situ^on:to  another,  within  the'  precincts  of  the  vill 
of  Workington.   * 

:     Lord  EUcii^orbugh.-^'*  If  the  lord  have  a  grant  of  .  . 

.a^market  within  a  certain  place,  though  he  have  at 

;one  time  appointed  it  in  one  situation,,  he  may  cer- 
tainly, remove,  it  afterwards   to  .another   situation,' 
Vol.  III.  T 


«74  rUk  XXVII.    I^wtchiseL  $  8S2,  8S. 

iritiua  the  place  aamed  in  hiB  gnmt.    Thit  was  long 
ago  aettled  in  Dixon  v.  Rofaioson ;  and  in  modem 
timet  km  been  acted  upqn  in  the  caae  of  ManichMter 
market    There  is  nothing  in  reason  to  prevent  die 
lord  fixMtt  changing  the  place,  within  the  precinct  of 
his  grant;  tald^  care  at  the  sametime  to  accommodate 
the  public.    Neither  is  there  any  authority  which 
says,  that  having  once  fixed  it,  he  is  compellable  ever 
lifter  to  keep  it  in  the  same  place.    In  many  inatances 
there  may  be  great  public  convenience  in  the  owner 
liaving  liberty  to  remove  it,  for  the  buildings  in  a 
growing  town  may  take  a  different  dii-ection,  away 
from  the  old  market-place.    If  the  lord,  in  the  exer- 
.oise  of  his  right,  be  guilty  of  any  abuse  of  the  Dtan* 
chtte,  there  may  be  a  remedy  of  another  nature.  Tlie 
light  of  removal,  however,  is  inqident  to  hil  grant, 
if  he  be  not  tied  down  to  a  particular  spot,  by  the 
terms  of  it.    Till  it  be  removed^  the  public  have  a 
right  to  ge  to  the  place  appointed,  without  being 
deemed  trespassers ;  but  after  the  lord  has  removed 
it,  of  which  public  notice  was  given  in  this  case, 
the  public  have   no  longer  a  right  to   go  diere 
upon  his  soil.    If  a  private  injury  has  been  sustained 
hy  any  individual,  who  has  been  deceived,  by  the  lord 
having  holden  out  to  him  a  particular  site  for  the 
market-place,  in  order  to  induce  him  to  purchase  or 
build  there,  for  the  convenience  of  it  f  that  may  be 
the  subject  c£  an  action  to  recover  dami^sa  An  the 
particular  injury  sustained  by  that  individual ;   bitf 
does  not  p^ude  the  lord's  general  right  to  remove 
the  markef 
How  Fran-        83.  The  franchises  which  have  been  treated  of  in 
tiX^^^^  this  title,  Bxe  of  two  sorts :  Firsts  those  which  could 

have  no  existence  till  created  by  an  actual  grant ; 
9  Rep.  27  6?  ^^^^  ^  ^^^>  markets,  a  hundred,  &c.   As  to  these^  a 
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daiin  to  them  most  be  sapported  by  showing  the 
grant  thereof  from  the  Grown^  if  within  time  of 
memory.  But  if  before  that  period,  then  they  must  Vide  Tit.  31 : 
have  the  aid  of  some  other  matter  of  record,  within  . ' 
time  of  memory,  to  make  them  available ;  as  allow- 
ances thei^of  in  Eyre,  or  some  judgement  of  record 
in  the  King's  courts,  in  support  and  affirmance  thereof^ 
Or  some  confirmation  by  the  Crown^  by  letters  patent 
pleadable  as  a  record. 

84.  The  other  kind  of  franchises  are  those  which 
were  originally  parcel  of  the  royal  prerogative,  and 
do  not  owe  their  existence  to  a  grant ;  such  as  fVee 
chace,  piirk,  and  warren,  &c.  To  tb^se  a  title  may  be 
claimed  from  immemorial  usage,  without  the  aid  of 
any  record  :  for  such  usage  induces  a  presumption 
of  a  royad  grant,  made  before  time  of  memory. 

^5.  Franchise^  may  be  destroyed  or  lost  by  a  re-  How  th^y 
tmioti  in  the  Crown ;   by  surrender  of  the  person  "'^^  ^  ^'^*^ 
entitled  to  theim ;  by  mis-user  or  by  non-user.    And 
whetiB  franchises  are  annexed  to  manors,  f hey  are  Divert,  c.  3. 
not  lost,  though  the  court  baron  be  lost.  '  ^* 

86.  It  was  laid  down  in  the  abbot  of  Strait  Mar^^  Re-union  in 

■ 

celb^s  case,  that  when  the  King  grants  any  fran-  ^^^n^: 
ehises  ^hich  are  in  his  own  hands,  as  parcel  of  thd 
flowery  cf  his  Crown,  within  certain  possessions; 
therC)  if  they  eome  ligain  to  the  King^  tliey  beconlcf 
merged  in  the  Crown,  and  he  has  them  a^in  jure 
C0fon»  :  and  if  they  were  before  appendant,  th^ 
appcAdstacy  is  eMinet.  But  #hen  franchises  aref 
€tk€titd  an<f  created  by  the  King  d^  novo ;  there,  by 
the  accession  of  them  agaiir))  they  ar^  hot  merged. 
As  if  a  fair,  market,  park,  wai^en,  &c.  are  ap- 
pendant to  tnanors,  or  in  gross,  and  come  bdck  to 
tk6  ¥iAgt  ihey  f^main  as  thi^y  were  before,  in  esse^ 
not  mei^ed   in  the  Crown, :  for  they  were  at  first 
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created  and  newly  erected  by  the  King,  and  were. 
not  in  esse  before ;  4ind  time  and  usage  has  made 
them  appendant. 
1  Inst.  121  &.      87.  If  A.  be  seised  of  a  manor,  whereunto  the 
franchise  of  waif,  estray,  and  such  like,  are  appendant, 
and  the  King  purchases  the  manor  with  the  appur-. 
tenances  ;  now  are  the  royal  franchises  re-united  to 
the  Crown,  and  not  appendant  to  the  manor :  but 
if  he  grant  the  manor  in  as  large  and  ample  a  manner 
as  A.  had  it,  the  franchises  shall  be  appendant,  or 
rather  appurtenant,  to  the  manor. 
Surrender.         88.  Eranchises  may  also  be  destroyed  by  a  sur- 
render of  ihem  to  the  Crown,  of  which  there  are 
several  instances. 
Mis-user.  89*  Where  the  object  of  a  franchise  is  perverted, 

and  there  is  either  a  mis  user  or  an  abuser  of  it,  the 
12  Mod.  271.  franchise  is  lost.     And  it  is  said  by  Lord  Holt,  (hat 

all  franchises  are  granted  on  condition  that  they 
shall  be  duly  executed,  according  to  the  grant.  Sa 
that  if  the  grantees  of  such  franchises  n^lect  to 
perform  the  terms,  the  patents  may  be  repealed  by 
/  writs  of  scire  facias. 

Bro.  Ab.  90.  Where  a  person  has  a  franchise  to  hold  a 

^M?^*      market  every  week,  on  the  Friday ;  and  he  holds  it 

on  the  Friday  and  the  Monday ;  in  this  case  nothing 
shall  be  forfeited  but  that  which  he  hath  purprised. 
But  he  who  has  a  fair  to  hold  two  days,  and  hoMa  it 
three  days,  forfeits  the  whole.  So  where  a  man  has 
a  market  to  hold  on  the  Saturday,  and  he  holds  it 
on  another  day,  the  market  shall  be  forfeited,  and  he 
sliall  be  fined  for  the  cnisusiqg. 
Idem, pi. 22.       g^^  If  th?  King  grants  to  a  person  a  fair»  for.  one 

day  in  the  year,  and  the  grantee  holds  a  fiiir  two. 
days,  and  claims  this  upon  process  in  the  Excfaequert 
he  shall  forfeit  his  fjraQchise.    But  if  he  claims  ooe. 
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•day  by  the  patent,  and  another  by  prescription,  which 
-  is  found'  false  in  the  prescription,  he  shall  not  forfeit 
his  patent. 

92.  If  a  person  has  several  frand^iises,  and  the  one  Idem,pLH. 
does  not  depend  on  the  other ;  there,  if  he  misuses 

any,  he  shall  not  forfeit  all,  but  only  those  which 
have  been  misused.  But  if  one  depends  on  the  other, 
there,  if  he  misuses  one,  all  shall  be  seised  and  for- 
feited. 

93.  Non-user  is  also  a  cause  of  forfeiture  of  a  fran-  Non-user. 
chise.  TTierefore,  if  a  vill  be  incorporated  by  the  King  pronch^se 
before  time  of  memory,  and  the  franchise  never  was  pV  lO.  &  26, 
used  within  time  of  memory,  it  is  lost.  * '    '  ^'  * 

'    94-  The  franchise  of  holding  a  court  leet  will  be  2  Hawk.  P.c*. 
forfeited,  not  only  by  acts  of  gross  injustice,  but  ^'^^*  *^* 
also  by  bare  omissions  and  neglects ;  especially  if 
often  repeated  and  without  excuse. 

.  95.  George  TottersaU  claimed,  at  the  justice  seat  Totter8all'^> 

of  the  forest  of  Windsor,  a  court  leet  within  his  manor  ^j^^gg 

ofF.    The  Attorney  General  desired  that  it  might  be  283. 

inquired,    1.  If  he  had  used  it.     2.  If  he  had  an.  able 

steward  to  discharge  the  office ;  for  the  want  of  that 

was  also  a  cause  of  seisure.   3.  If  he  had  officers,  and 

those  things  which  are  for  the  execution  of  justice,  as 

constables,  ale-tasters,  &c.,  and  pillory,  stocks,  and 

cucking  stool,  &c.    4.  If  he  punished  bakers  more 

than<  three  times,  and  did  not  set  them  in  the  pillory. 

All  these  were  causes  of  seisure,  till  he  paid  a  fine 

for  the  abuse,  and  replevied  his  franchise.    Mr.  Tot- 

tersall  himself  being  called  and  asked  concerning  his 

court'  leet,  confessed  that  he  had  not  used  it  a  great 

while,  nor  were  there  proper  officers,  or  other  things 

for  the  execution  of  justice  ;  but  he  said  it  appeared 

by  ancient  rolls  that  there  had  been  a  leet  there.  Bie-j 

Big  asked  to  what  leet  his  tenants  went»  he  said  theyi 
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went  to  the  sheriff's  tourn,  Mid  paid  head  silver  there* 
Upon  which  Mr.  Attorney  obs^^rvedj  that  Mr*  Tottery- 
sail  could  have  no  leet,  for  all  leets  were  drawn  oi|t 
of  the  sherifPs  toum,  which  was  the  leet  in  the  lying's 
hands,  and  head  silver  was  ce9*tum  ksfe^  axid  no  map 
should  be  subject  to  two  leets ;  therefore  theff)  could 
be  no  allowance  of  the  leeti  unless  the  King  should 
be  put  out  of  that  which  (for  aught  he  I(fiew)  he 
had  ever  had.     So  judgement  was  given  against  him 
for  the  leet. 
BrwV  ^*  Upon  a  motion  for  an  information  in  the  V9ktvx^ 

i  Black.  R.     of*  a  quo  xvorranto,  against  one  Bridge,  for  hplding  f, 
^^  court  leet,  it  appeared  that  in  14  Ja.  I*  the  Crown 

granted  to  R.  MUler,  his  heirs  and  assignat  the  pri- 
vilege of  holding  courts  leet*  No  va^s^e  conveyance 
appeared  till  17QS>  when,  and  in  1708,  19«  and  fiU 
there  were  conveyances  of  the  manor,  with  all  oourts 
thereunto  belonging,  to  tho^  under  whon\  the  de- 
fendant claimed.  In  the  d?ed  of  copveyan^re  to  hha 
in  1739*  courts  leet  were  ejjpreasly  conveyed,  In 
174U  the  defendant  held  a  coii:ut  leet,  the  first  yntbin 
the  memory  of  any  ope  livings  tho^gh  courts  baron 
had  been  frequently  held. 

It  was  argued  that  the  defendant  could  nQt  deduce 
any  title  under  the  original  grant ;  or  i^*  he  cov^,  yet 
tliat  non-user  was  a  disclaimer,  s^nd  a  foifeilm^  of 
such  a  franchise.  On  the  other  side  it  was  coQ^dedj 
that  the  possession  of  the  gra,n.t,  togeth^  with  the 
land,  was  an  evidence  of  right  i  and  ^at  it  w^uld  b^ 
of  very  pernicious  consequence  to  grant  the^  folbr* 
mations,  wlienever  a  lord  co^(d  not  deduce  a  titj^  by^ 
mesne  conveyances. 

The^  Court  said,  that  as  there  appeared  no  Qi^Qrcise 
of  the  gcant  till  1740,  there  Was  stropg  fivy^iciop  of 
a^i^  defect  ifi  the  title :  therefore  it  mu9t  go  to  b^. 
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by  a  jury.     The  rule  for  an  information  was 
made  absolute. 

97.  Free  chace  and  warren  may,  I  presume,  like 

*  • 

other  franchises,  be  lost  by  nen-user,  when  claimed 
by  prescription,  or  even  by  an  express  grant ;  as  the 
'non-user  creates  a  presumption  that  the  franchise  had 
been  surrendered.  It  is  therefore  necessary,  where  a 
claim  of  this  kind  is  made,  to  prove  a  contmued  ex-- 
ercise  of  the  right ;  though  formerly  it  may  have  been  .Cro»Ja.  155.. 
held  difietently. 
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Section  1. 

TT  has  been  stated,  that  when  the  great  lords  eniran- 
chised  their  villeins,  they  stiU  employed  them  in 
the  cultivation  of  their  estates,  which  they  granted 
either  from  year  to  year,  or  for  a  certain  number  of 
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yeaiB ;  reserving  to  themselves  an  annual  return  from 
the  tenant,  of  com.  or  other  provisions ;  hence  the 
lands  thus,  granted  were  called  farms,  from  the  Saxon 
word^om,  which  signifies  provisions. 

2.  This  compensation  or  return  for  the  use  of  the 
land  thus  let,  acquired  the  name  of  redditus^  rent. 
It  is  defined  by  Lord  C.  B.  Gilbert,  to  be  an  annual  Rents.  9. 
return  made  by  the  tenant,  either  in  labour,  money, 
or  provisions,  in  retribution  for  the  land  that  passes. 
.  3.  It  follows  that  though  rent  must  be  a  profit,  yet 
there  is  no  occasion  that  it  should  consist  of  money. 
For  capons,  spurs,  horses,  and  other  things  of  that 
nature,  may  be  reserved  by  way  of  rent ;  it  may  also  untt  142  a. 
consist  of  services  or  manual  labour,  as  to  plough  a 
certain  number  of  acres  of  land,  &c. 

4.  The  profit  reserved  as  rent  must  be  certain,  or  id. 
that  which  may  be  reduced  to  a  certainty  by  either 
party.    It  must  also  be  payable  yearly,   though  it 
need  not  be  reserved  in  every  successive  year,  but 
will  be  good  if  reserved  in  every  second  or  third  year. 

5.  A  rent  must  issue  out  of  the  thing  granted,  and  id. 
not  be  a  part  of  the  thing  itself;  for  Lord  Coke  says, 

a  man  cannot  reserve  a  part  of  the  annual  profits,  as; 
the  vesture  or  herbage  of  land.  . 

6.  There  are  three  kinds  of  rent;  namely,  rent. Rent Senrice. 
service, /rent  charge,  and  rent  seek.   Where  a  tenant  ^'^'  S  213. 
holds  his  land  by  fealty  and  certain  rent,  it  is  a  rent: 

service ;  this  was  the  only  kind  of.  rent  originally; 
known  to  the  common  law.  A  right  of  distress*  was . 
inseparably  incident  to  it,  as  long  as  it  was.  payable, 
to :  tbe  lord  who .  was  entitled  to  the .  fealty  of  the 
tjenapt, ,  And  it  was  called  a  rent  service,  because  > 
it  was  given  as  a  compensation  for  the  services  to . 
which  the  land  was  originally  liable.  _  ^ 
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Tit.  2.  c»  1.        7.  We  have  seen  that  in  consequence  of  the  sta-^ 
§  ]  9,  20.       ^Qi^  ^^  emptoresj  if  a  perscm  makes  a  feoffinent  in 

&e,  or  gift  in  tail,  with  a  limitation  over  in  fee,  the 

feoffee  or  donee  will  hold  of  the  superior  kxrd,  by  the 

same  services  which  the  feofibr  was  bound  to  perform 

Lit.  ^215.     to  him*   It  follows,  that  upon  a  conveyance  of  this 

'   kind,  no  rent  service  can  be  reserved  to  the  feofhr 

or  donor,  because  he  has  no  reversion  left  in  hifs  ; 

and  as  the  feoflfee  or  donee  does  not  hold  of  him,  he 

is  not  boand  to  do  him  fealty*    But  if  upon  a  con^ 

veyanoe  in  tail,  or  for  life,  the  donor  keeps  the  te^ftt^ 

sion,  and  reserves  to  himself  a  rent,  it  will  be  a  reat 

service ;  because  feahy  aiid  a  power  ^  ^Kstress  ffipe 

incident  to  such  reversion. 

Rent  Charge.      8*  Where  a  rent  was  granted  out  of  Isnds  by  Ae^^ 

ilnBt.  143^^.  the  grantee  had  no  power  to  distrain  lor  it,  because 

there  was  no  fealty  annexed  to  such  a  grant.    To 

remedy  this  inconvenience,  an  express  power  crf'distress 

was  inserted  in  the  grant,  in  consequence  of  v4iidi 

it  was  called  a  rent  charge,  because  libe  lands  were 

chaoged  with  a  distress. 

9.  Rent  charges  are  of  great  antiquity,  and  were 
.probably  first  granted  for  the  pufpose  of  {wovidiBg 
for  younger  children.  They  were  however  ecmfiideied 
as  contrary  to  the  policy  of  the  common  law ;  for  Ae 
tenant  was  thereby  less  able  to  perform  the  mffiboy 
services  to  which  he  wa»  bound  by  his  tennre,  imd 
the  grantee  of  a  rent  charge  was  under  nd  feudal 
d>ligations ;  for  which  reason  a  rent  chai|^  was  sind 
to^  be  against  common  right. 

10«  A  rent  charge  may  now  be  created  eith^  by 

grant,  or  by  the  qienition  of  the  statute  of  nsea^ 

Tit.li.c.3.   Foritisenaetedby«hA«sta«irte,  S4&^,  tihntiriiere 

divers  persons  stood  and  were  seised  ti  and'  in  any 
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Ifluids,  &c.  in  fee  pimple  or  ^erwiqei  to  tb^  use  9nd 
ia^Bt  that  aoqie  other  person  or  persons  should  have 
^  t^nnual  rent  out  of  the  8ame ;  in  f  very  auoh  case, 
the  ^aipe  per^ns,  their  heirs  and  asaigna,  that  had 
such  use  and  interest  to  have  any  such  annual  r^t$^ 
should  he  adjudged  tp  be  in  possession  and  seiinn  of 
the  qaine  rent,  of  and  in  such  like  esta;te  as  they  had 
in  the  use  of  the  said  rent. 

11.  Lord  Ba^oo,  in  his  reading  (m  this  statutei  ob- 
servesy  that  in  ponsequenqe  of  the  words  ^*  vere 
seised ''  a  doubt  had  arisen  whether  the  statute  was 
not  confined  to  rents  in  use  at  the  time ;  biit  that 
this  was  explained  in  the  following  dause^^^'  4S  if  a 
sufficient  grant  or  other  lawful  conveyance  bud  been 
m^de  and  ex^q vted  to  them  l^y  such  aa  were  or  should 

be  seised  to  the  use  or  intent  of  amy  such  renfw  to  b4  Ri^etts  v. 
had,  wadc^  or  p^d«  aocording  to  the  very  trust  and  tu.32!c.  io. 
intent  thereof." 

12.  A  rent  ffmnted  for  equ»Kty  of  partitaon  be*  Lit.  {252. 
tween  coparceners,  is  called  a  rent  charge  of  coQunon    ^  ' 
right ;  because  the  coparcener  haa  givqn  a  valuable 
ccnaideration  for  it.    A  rent  granted  in  Ueu  e^  landa 

up^n  ap  exchange  ia  of  the  same  nature }  as  also  a  i  ^mu  169  4^ 
rea;t  granted  tQ  a  widow,  out  of  landa  of  v^iich  qheia 
dowable,  in  lieu  of  her  dower* 

IS.  A  rent  seek  w  barren  lent  is  nothing  more  than  Rent  Sbck. 
a  rent,  for  the  recovery  of  which  no  power  of  distress 
is  ^ve%  either  by  the  rules  of  the  comnost  law,  or 
the  agreement  of  the  parties. 

14.  Although  every  species  of  rent  ia  comprised  in  Other  Sorts 
the  preceduG^  divisions,   yet  there  ai;e  some  rents  of  ^Q^* 
whidi  are  knovr9  by  particular  nanicn* 

Relets  oC  assize  «re  the  certain.  est^UiAed  rents  6f  ^ '^^  i'* 
the  freeholders^  and  ancient  CQpyholdors  9f  BMVQfs* 


_K 
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^  >«(    .    :3e  ixriiolders  are  frequently  cadled-diief 

..   ^   ^^Mias  ci^Uaks ;  and  both  sorts  are  in^fibr- 

.  ^eaonmated  qist  rents^  quieti  redditus ;  because 

^  .^>«  cfae  tenant  goes  quit  and  free  of  aU  odier 

>t:>M:es». 

IJ«  A  fee  farm  rent  is  a  perpetual  rent  reserved 
on  a.  conveyance  in  fee  simple.  And  Lord  Coke 
says^  if  a  rent  be  to  the  whole  value  of  the  land,  c^ 
to  the  fourth  part  of  its  value,  it  is  cstlled  a  fee  farm. 
Mr.  Hargrave  has  observed  on  this  passage,  that  the 
true  meaning  of  a  fee  farm  is  a  perpetual  farm  or 
rent ;  the  name  beiing  founded  on  the  perpetuity  of 
the  rent  or  service,  not  on  the  quantum :  that  the 
sometimes  confining  the  term  fee  farm  to  rents  of  a 
certain  value,  probably  arose,  partly  from  the  statute 
of  Gloucester,  which  gives  the  cessavit  only  where 
the-  rent  amounts  to  one  fourth^  of  the  value  of  the 
land ;  and  partly  from  its  being  most  usual,  on  grants 

•  •         - 

in  fee  farm,  not  to  reserve  less  than  a  third  or  foiurth 
of  such  value. 

16.  After  the  statute  qtUa  emptoreSj  granting  in  fee 
farm,  except  by  the  King,  became  impracticable ; 
because  the  grantor  parting  with  the  fee,  is,  by  the 
operation  of  that  statute,  without  any  reversion ;  and 
without  a  reversion,  there  cannot  be  a  rent  service/ 
A  perpetual  rent  may  however  be  reserved  on  a  con- 
veyance of  lands  in  fee  simple ;  aiid  if  a  power  of 
distress  and  entry  is  given  to  the  grantor  of  the  land, 
his  heirs  and  assigns,  the  rent  will  be  good  as  a  rent- 
charge,  but  not  as  a  fee  farm  rent. 

17^  With  respect  to  the  mode  of  acquiring  seisin' 
of  a  rent ;  in  the  case  of  a  rent  service,  the  piersoiy' 
entitled  cannot  acquire  a  seisin  in  deed  before  the 
rent  becomes  due ;  for  nothing  biit  the  actual  receipt: 
of  it  will  have,  that  effect 
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As  to  a  rent  charge^  the  only  mode  of  acquiring 
a  seisin  in  deed  of  it,  when  created  by  grant,  is  by 
the  actual  receipt  of  the  whole  or  of  a  part  of  it. 
And  formerly  it  was  usual,  where  a  freehold  estate  in 
a  rent  charge  was  created,  to  pay  the  grantee  a  penny 
in  the  name  of  seisiii  of  the  rent :  but  where  a  rent 
is  created  by  means  of  a  conveyance  to  uses,  the 
grantee  immediately  acquires  a  seisin,  by  the  words 
of  the  statute. 

18.,  A  rent  must  in  general  issue  out  of  lands,  or  Out  of  wliat 
out  of  tenements  of  a  corporeal  nature,  whereto  the  ^e  merved. 
grantee  may  have  recourse  to  distrain.    A  rent  could  ^  .^^ *^'  ^'  ** 
not  therefore  be  formerly  reserved  out  of  an  advowson  Gilb.  20. 22. 
in  gross,  tithes,  or  other  incorporeal  hereditaments : 
because,  as  Lord  C.  B.  Gilbert  says,  every  incoiporeal 
right,  till  by  age  it  was  formed  into  a  prescripticm, 
did  originally  rise  by  grant  from  the  Crown ;  and 
such  grants  seem  to  have  been  made  for  particular 
purposes^  as  the  grant  of  a  fair,  to  be  under  the  pro- 
tection of  the  lord ;  the  grant  of  a  common  for  the 
benefit  of  the  beasts  of  all  the  tenants :  therefore,  to 
let   such   incorporeal    inheritances    for   rent,    was 
esteemed  contrary  to  the  design  and  purpose  of  such 
grants. 

19.  A  rent  cannot  be  reserved  out  of  a  rent;  2RoU.Ab. 
fl«rf«e.  if .  pe»»  g«nt.  Und,  in  ffl  «nderi»g  ««• 
rent,  and  after  grants:  the  rent  for  life,  or  in  tail, 
rendering  rent,  diis  is  a  void  reservation ;  because  it 
passes  as  a  rent  seek.  .  And  if  A.  has  a  rent  service,^  Keilw.  I6i. 
or.rent  chaige,  and  grants  it  to  another  for  term .  of 
life,  by  deed  indented, .  rendering  to.  A.  certain  rent  ;> 
the  reservation  is  void;   because  rent  cannot  be    .         .: 
i^barged  with  other  rent;  fof  it  cannot  be  put  in 

view. 
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being  in  arrear  for  one  manor,  the  purchaser  entered 
into  all  three*  Adjudged,  that  his  entry  was  not  lavr^ 
fill ;  fi>r  though  the  words  were  joint,  yet  the  reserva- 
tion and  the  rents  were  several. 

Hili*8Case»        31.  A.,  sdsed  df  White  Acre,  Black  Acre,  and 
4L«m.l87.  Qj^j^  ^^^  j^^^g^  ^  ^^^  ^  j.g^  g^j.  QQ  y^^j^^ 

rendering  for  Mack  Acre  3  s.  4fd.f  for  White  Acre 
10^*,  and  for  Green  Acre  905.,  quarterly;  with  a 
clause  of  re-entry,  if  any  part  or  parcel  of  the  said 
rent  should  be  behind,  &c.  W.  R.  purchased  the 
reversion  of  Black  Acre,  brought  an  ejectment  for 
10««,  being  a  quarter's  rent,  and  had  judgement  ;, 
these  being  several  reservations  and  conditions.  A 
tnte;  §  28«     difference  was  taken  between  this  and  Winter's  case, 

the  rent  in  that  being  originally  entire,  whereas  her^ 
it  was  originally  several ;  and  in  that  case  the  con- 
dition  wasi  that  if  any  part  of  the  rent  was  behind, 
the  lessor  should  re-enter  into  the  whole. 

32.  But  where  there  is  one  reservation  of  rent  in 

gross,  at  first ;  though  it  be  afterwards  divided  and 

severed  into  different  parts,  yet  it  will  be  one  entire 

/tent. 

Kni^Cs  334  The  prior  of  St  John  made  a  lease  of  divers 

Cue,  5  Rep,  houses  foryear8,yieldingtheyearly rent of5/l  105. 11  A; 

viz.  for  one  house  3L  Os.  lli/.,  for  another  90  5.; 
and  for  the  other  houses  several  rents,  residue  of  the 
said  rent ;  with  a  condition,  that  if  the  said  rent^df 
6L  10s.  lid.  was  behind  in  part,  or  in  all^  then  the 
prior  and  his  successors  should  re-enter*  B;esolved, 
that  this  was  one  reservation  of  the  rent  in  gross,  ^t 
the.firs]^;  and  the  viz.  afterwards  did  not  make  a 
severance  of  it,  but  was  rather  a  several  declaration 
of  the  several  values  of  each  •  parcel ;  by  which  it 
appeared  how,  and  at  what  rates^  the  whole  renC^was 
reserved*  .    .  ; 
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S4.  In  the  above  case,  Roodes,  Justice,  sai^  if  two  Moo.  302^ 
tenants  in  common !  make  a  lease  upon  condition, 
rendering  rent ;  the  law  will  construe  the  demise,  the 
eondition,  and  the  rent,  to  be  several ;  because'  the 
teiiants  in  commori  have  several  reversions. 

35.  With  respect  to  the  persons  to  whom  a  rent  To  what 
may  be  reserved,  Littleton  lays.it  down  as  a  certain  Ltu«"346 
rule,  that  no  rent  service  can  be  reserved,  upon  any  i  Inst.  47  n^ 
feoffinent,  gift,  or  lease,  to  any  person  but  thefeoffbrj'        * 
donor,  or  lessor,  or  to  their  heirs ;  and  in  no  manner 

to  a  stranger.    The  reason  of  this  rule  is,  because  the 
^  rent  being  payable  as  a  return  for  the  possession  of 
the  landj  can  only  be  reserved  to  the  person  from 
whom  the  land  passes. 

36.  As  there  can  be  no  reservation  of  rent  service  Gilb.  Rents/ 
to  a  stranger  during  the  life  of  the  lessor;  neither  ^^' 

can  a  rent  service  be  reserved  after  the  death  of  the 
lessor,  to  any  person  but  the  reversioner :  for  to  him 
the  bnd  would  belong,  if  it  were  not  demisedi 

37i  If  a  person  makes  a  lease,  to  commence  after  2  Roll.  Ab. 
his  de&th,  reserving  rent  to  his  heirs ;  this  will  be  2*sj[und  3"A 
deemed  a  good  rent  service,  arising  to  the  heir,  not 
by  ^ay  of  purchase,  but  as  incident  to  the  reversion, 
descending  to  the  heir ;  and  therefore  may  be  released 
by  the  ancestor,  during  his  life  ^  which  it  would  not 
be  if  it  was  a  new  purchase  in  the  hein . 

38.  But  Where  a  father  and  his  son  knd  heir  ap  dates?, 
parent  demised  lands  for  years,  to  begin  after  the  u"^',^^ 
death  of  the  father,  rendering  rent  to  the  son  :  the  ^'^'  *^^' 
father  died,  the  lessee  entered,  and  the  rent  being 
behind,  the  son  distrained.     Resolved,  that  this  re^ 
servation  of  rent  was  utterly  void ;  for  although  the 
sgn  did  prove  heir,  it  bettered  not  the  case  by  the 
events  but  the  reservation. ^ould  have  been  to  the 
heir  or  heirs  of  the  lessor,  by  that  name ;  for  tha^ 

Vol.  hi.  U 
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was  the  oidy  wofd  of  privity  in  law  requisite  in  the 
reserva^ooL  of  rents ;  the  heir  being  eadem  persona 
own  afUecessore. 
1  Inst.  47  a.       39.  Wheie  a  rent  is  reserved  generally,  without 

spedfpxig  to  whom  it  shall  be  paid,  it  will  go  to  the 
lessor;  and  after  his  death,  to  the  person  who  wotdd 
have  inherited  the  land,  if  no  such  lease  had  been 
made.  If  the  reservation  be  to  the  lessor  and  his 
heirs^  the  eflfect  will  be  the  same ;  provided  thelesscM* 
is  seised  in  fee. 

40«  A  tenant  in  special  tail  leased  &r  yean,  re- 
serving a.  rent  to  lumself,  his  heirs  andas8^«Bs;  the 
question  was,  to  whom  it  should  go,  after  the  death  of 
the  lessor ;  the  estate  having  descended  to  a  person 
who  was  not  heir  at  law  to  the  lessor.  Lord  Ch.  B. 
Widdrington  laid  down  the  following  points:  1.  Where 
no  person  in  particular  is  named  to  receive  the  rent, 
it  shall  go  to  the  heir,  together  with  the  reversion ; 
but  where  the  lessor  particularizes  the  persons,  there 
the  law  will  carry  it  ftuther,  for  the  agre^aent  of  the 
parties  prevents  the  construction  of  law.  2.  Whece 
the  reservation  is  special,  and  to  improper  penons, 
there  the  law  follows  the  words.  S.  Where  the  worda^ 
are  general,  they  wiU  be  expounded  aocording  t&  law^ 
Resolvad/  that  the  rent  should /go  with  the  rev^^oB 
to  the  special  heirin  tail,  though  it  was  reserved  to  the 
heirs  generally ;  for  the  word  heir  should  be  tak^ti  in 
that  sense  which  would  best  uiswer  the  nature  <3i  the 
contract ;  which  was,  that  those  who  would  have  suo- 
eeeded  to  the  estate,  if  the  lease  hkd  not  been  made,, 
should  enjoy  the  rent 

41.  If  a  rent  be  reserved  to  the  lessor  and  his- 

» 

assigns,  it  will  determine  at  his  death  {  for  the  ra« 
servation  is  good  only  ^diiring  his  life.  So  if  a  rent  ia. 
reserved  to  hita^and  hinexecutors,  he  having  the  frees^ 
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hold,  it  will  detennuie  at  his  death ;  because  the 
revendon,  to  which  the  rent  isr  incident,  descends  to 
the  heir.  But  if  a  lease  be  made  of  a  term  for  years,  i  Vent.  161. 
teserving  rent  to  the  lessor  and  his  heirs,  it  will  de- 
termine by  the  death  of  the  lessor ;  for  the  heir  can- 
not  have  it,  as  he  cannot  succeed  to  the  estate,  being 
only  a  chattel ;  and  the  executor  cannot  have  it^ 
there  being  no  words  to  carry  it  to  him. 

42.  Where  a  rent  was  reserved  to  the  lessor,  his  Sacheverell 
executors,  administrators,  and  assigns,  yearly,  durmg  2  ^uSd^367- 
^  termy  it  was  resolved,  that  it  should  go  to  the  heir 
of  the  lessor ;  for  although  there  was  no  mention  of 
the  heirs  in  the  reservation,  yet  there  were*  words 
which  evidently  declared  the  intention  of  the  lessor, 
that  the  payment  of  the  rent  should  be  of  equal 
duration  with  the  lease ;  the  lessor  having  expressly 
provided  that  it  should  be  paid  during  the  term ; 
consequently  the  rent  must  be  carried  over  to  the 
heir,  who  came  into  the  inheritance  after  the  death 
of  the  lessor,  and  would  have  succeeded  in  the  pos- 
sesion of  the  estate,  if  no  lease  had  been  made:    And 
if  the  lessor  had  assigned  over  his  reversion,  the 
assignee  would  have  the  rent  as  uicident  to  it ;  be^ 
caAse  the  rent  was  to  contimie  during  the  term,  and 
must  therefore  follow  the  reversion,  since  the  lessor     > 
mad^  no  particular  disposition  of  it,  separate  from  the 
revennon. 

4S.  Where  no  reversion  is'  left  in  the  lessor, 
aild  the  rent  is  reserved  to  his  executors,  adminis^ 
trators,  and  assigns,  it  will  go  to  them,  and  not  to 
the  heir. 

44.  A  tenant  for  three  lives,  to  him  and  his  heirs,  J^nison  r. 
aM^ed over  his  whole  estate,  reserving  to  himself,  ip.'"v^^* 
his  executors,  adminittrators,  aiid  assigns,  a  rent  of  ^^5- 
10//,  with  a  proviso,  that  upon  non-payment  the 

V  » 
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assignor  and  his  heirs  might  re-enter;;  and  the 
assignee  covenanted  to  pay  the  rent  to  the  assignor; 
his  executors  and  administrators.  The  question' was; 
whether  this  rent  should  go  to  the  heir  or  executor 
of  the  assignor.  It  was  decreed  by  Sir  J.  Jekyli, , 
that  the  rent  should  go  to  the  executor ;  as'  it  was 
reserved  to  him,  and  there  was  no  reversion  left  in 
the  assignor,  to  which  the  rent  was  incident,  so  as  to 
carry  it  to  the  heir.  It  was  also  held,  that  the  cove- 
nant to  pay  the  rent  to  the  executors  and  adminia- 
trators  of  the  assignor,  was  good  and  binding,  both 
in  law  and  equity.  And  thou^  the  proviso  was, 
that  in  case  of  non-payment  of  the  rent,  the  assignor 
and  his  heirs  might  re-enter,  yet  the  Court  thought 
this  immaterial ;  as  in  equity  the  heir  must,  in  this 
case,  be  looked  upon  as  a  trustee  for  the  executor. 

This  caae  came  on  again  before  Lord  King,  who 

was  of  opinion,  that  there  being  no  reversion,  the 

rent  might  be  well  reserved  to  the  executors,  during 

the  three  lives ;  and  decreed  accordingly.  i 

Host.  214  a.      45.  Lord  Coke  says,  if  tenant  for  life  and  the 

^*  ^  *  person  in  reversion  jofai  in  a  lease  for  life,  or  ^ft  in 

tail,  by  deed,  reserving  a  rent,  diis  shall  enure  to  the 
tenant  for  life,  only  during  his  life,  and  after  his 
death  to  the  person  in  reversion^, 
1  Rep.  139  0.  46«  It  is  said,  in  Chudleigh*s  case,  that  i£  a  feoff- 
ment in  fee  be  made  to  the  use  of  one  for  life,  and 
after  to  the  use  of  another  in  tail,  with  repiainder 
over,  wkh  power  to  the  tenant  for  Ufe  to  make  leai^ 
so  that  he  reserve  the  best  accustomed  rent,  payable 
to  all  those  who  would  have  the  reversion ;  if  tenant 
for  life  makes  leases  pursuant  to  his  power,  the  lessees 
derive  their  interest  out  of  the  first  feoffinent  How 
then  can  the  reservation  of  the  rent  be  good;  and  hcMr 
could  his  heir,  or  he  in  remainder,  come  at  it  ? 


L 
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'   Ttis  doubt  appears  to  be  removed  by  the  CoUowing 
determinations. 

4fJ.  Thomas  Lovet  levied  a  fine,  to  the  use  of  him-  Harcourt 
self  for  life,  after  his  decease  to  his  executors  for  i*Aud!'i73. 
IS  years,  remainder  to  his  first  and  other  sons  in 
tail,  remainder  over,  with  a  power  to  T.  Lovet  to 
make  leases,  not  exceeding  99  years.  T.  Lovet 
made  a  lease  for  60  years,  rendering  annually  to  him- 
self, during  the  term,  and  after  his  decease,  to  such 
person  and  persons  to  whom  the  reversion  or  re- 
mainder of  the  premises  should,  from  time  to  time, 
belong,  by  the  said  limitation  of  uses,  the  sum  of  3  /. 
It  was  agreed  by  the  Court,  that  the  lease  was  good 
enough,  and  that  the  rent  was  distrainable  by  those 
in  remainder,  as  they  happened  to  be  immediate  to 
the  lease. 

48.  W.  Whidock,  being  tenant  for  life,  under  a  Whitlock^* 
declaration  of  uses  of  a  fine,  remainder  to  his  son  in  o  «*'    nt, 

8  Kep.  69. 

tail,  remainder  over,  with  a  power  of  leasing,  demised  ' 
the  premises,  reserving  rent  to  himself,  his  heics  and 
assigns,  and  to  such  other  person  or  persons  as  should 
be  entitled  to  the  inheritance  of  the  said  premises 
after  his  decease.  It  was  objected,  that  this  reserva-* 
tion  was  void ;  as  rent  could  only  be  reserved  to  the 
lessor,  donor,  or  feofibr,  and  their  heirs,  and  not  to 
persons  only  privies  in  estate,  as  remainder-men  and 
reversioners.  But  it  was  resolved  that  the  reservation 
was  good :  that  if  a  reservation  had  been  to  the  lessor, 
and  to  every  person  to  whom  the  inheritance  or  re- 
version of  the  premises  should  appertain  during  the 
term,  it  would  have  been  good ;  for  the  law  woiild 
distribute  it  to  every  one  to  whom  any  limitation  of  ^ 
the  use  should  be  made.  And  it  was  agreed,  that 
the  most  dear  and  sure  way  was-  to  reserve  the  rent 
yearly  during  the  term,  and  leave  the  law  to  make- 

U  3 
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the  distribution,  without  an  express  reservation  to 
*     any  person. 
At  what  4g,  With  respect  to  the  time  when  rents  are  pay-r 

able.  Able,  it  is  either  by  the  particular  appointment  of  the 

parties  in  the  deed,  or  else  by  appointment  of  law* 
But  the  Uw  never  controls  the  express  appointment 
of  the  parties,  where  such  appointment  will  answer 
their  intention. 
Lat.  264.  50.  Where  rent  is  reserved  generally,  it  is  payable 

^  *^      'at  the  end  of  the  year ;  but  if  it  be  reserved  ammaiim 
durante  termino  pnedkto,  the  first  payment  to  begin 
two  years  after,  this  wiU  control  the  words  of  reser- 
vation. 
Harrington         SI.  If  a  rent  be  made  payable  at  the  two  most 
2  Ro][l?Ab.     usual  feasts,  without  specifying  them,  the  law  will 
^^0-  construe  this  to  mean  Michaelmas  and  Lady-day  j^ 

because  those  are  the  days  usually  appointed  in  con-? 
tracts  of  this  natiu*e  for  such  payments. 
)d.  449.  5Q.  If  a  lease  be  made  for  years,  provided  the 

lessee  shall  pay  10  2^  at  Michaelmas  apd  Lady*day, 

\>y   even   portions,  during   the   t$rm,  though   the 

<  word  annually  be  omitted,  yet  the  law  will  conatrue 

.    it  to  be  so  ;  because  it  is  made  payable  during  the 

term.    , 

Id.  45Q.  53.  If  a  lease  be  made  on  the  first  of  May,  or  at 

any  other  time,  reserving  rent,  payable  quarterly, 
this  shall  be  intended  quarterly  from  the  date  of  the 
lease,  and  not  at  the  usual  feasts. 
Idem.  ^^*  ^  ^  leBse  be  made,  reserving  r^t  at  the  two 

usual  feasts,  without  saying  by  equal  portions,  the 

rent  shall,  notwithstanding,  be  paid  by  equal  portkms, 

plun'sl^ase,       55.  A  lease  was  made  for  20  years,  reserving  lent 

]0  Rep.  127.  during  the  term,  payable  at  Michadmas  and  Lad|y^ 

day,  or  within   IS  weeks  after  every  of  the  said 
fenstii.    Resolved,  that  th^  rent  was  not  payable 
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the  end  of  the  13  weeks ;  the  disjunctive  being  evi- 
dently added  for  the  benefit  of  the  lessee. 

56.  In  a  subsequent  case,  a  tenant  for  life  made  a  Glover  r. 
lease  for  21  years»  rendering  rent  at 'Michaelmas  and  4  Leon,  247. 
Lady-day,  or  within  13  weeks  of  any  of  the  said 

feasts.  After  Michaelmas,  before  the  IS  weeks  past, 
the  tenant  for  life  died^  and  his  exeoitors  brought  an 
action  of  debt  for  the  rent.  It  was  adjudged  that 
the  action  did  not  lie ;  for  the  rent  being  to  be  paid 
at  Michaelmas  or  13  weeks  after,  the  lessee  had  his 
election  to  pay  it  at  any  of  the  days,  and  before  the 
last  day  it  was  not  due.  If  the  rent  had  been  re- 
served at  Michaelmasy  and  if  it  was  behind  for  18 
weeks,  then  that  it  should  be  lawful  for  the  lessor  to 
re-enter :  the  rent  would  have  been  due  at  Michad- 
mas,  the  IS  weeks  being  but  a  dispensation  of  the 
entry. 

57.  Where  a  lease  ends  at  Michaelmas,  and  the  Bivwick 
rent  is  payable  on  that  day,  or  within  10  days  after,  cro^J^J!  233. 
the  last  payment  is  due  at  Michaelmas,  without  ai^  3^^- 
regard  to  the  10  days ;  the  rent  being  due  for  &e 

last  yestty  though  tibe  year  expired  before  the  10  days. 
For  the  reservation  being  annually  during  the  term, 
at  the  said  feasts,  or  within  10  days,  it  should  be  ex- 
pounded, according  to  the  contract,  at  the  end  of 
every  10  days  during  the  contract ;  but  the  tenn  » 
ending  at  Michaelmas,  so  as  there  could  not  be  10 
dbys  after,  the  law  will  reject  tiie  10  days  after  the 
last  ftast,  for  that  cannot  be ;  and  then  it  was  due  at 
the  ftaat,  acccNrdir^  to  the  contract  of  the  parties. 

58.  A  lease  was  made  of  tithes,  from  February  Bimn  ▼• 
1661  to  Michaehnas  I668,  reserving  rent  atLady^lay  ?2S^.2ik 
and  MSehaetmas,  or  witiim  tweuty  days  after  each  3K«b.S34. 
feast,  during  the  term*    An  acticm  was  iH'ought  for 

the  rent  which  beca»e  due  at  Michaelmas  1668  ^  to 

V  4 
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which  the  ^defendant  demurred,  because  the  last 
Michaelmas  day  was  not  within  the  term.  Held  by 
Twisden,  that  in  contracts  the  intent  is  sufficient,  and 
that  Michaelmas-day  must  here  be  taken  to  be  in-> 

elusive- 
Wlien  it  goes      59-  The  right  to  a  rent  service  is  a  real  estate, 
tor,andw^ea  descendible  to  the  person  entitled  to  the  reversion  of 
to  the  Heir,    the  lands  out  of  which  it  issues.      But  from  the 

moment  that  a  payment  of  rent  becomes  due,  it  is 
then  personal  estate :  therefore  where  the  person  en- 
titled to  a  rent  service  outlives  the  day  on  which  it 
becomes  due,  it  will  go  to  his  executor  or  adminis- 
trator ;  but  if  the  lessor  dies  on  the  day  preceding 
the  day  of  payment,  the  rent  will  go  to  the  heir,  as 
incident  to  the  reversion. 
lSauad.287.  60,  Although  rent  must  be  demanded  at  sunset 
^'  of  the  day  on  which  it  is  payable,  if  the  lessor  intends 

to  take  advantage  of  a  condition ;  yet  rent  is  not 
flue  till  the  last  minute  of  the  natural  day.  In  the 
'  case  of  leases  made  by  tenants  in  fee,  or  under  a 
power,  if  the  lessor  dies  on  the  day  of  payment,  but 
before  midnight,  the  rent  will  go  along  with  the 
land  to  the  heir,  or  the  person  in  remainder  or  rever- 
sion ;  because  the  lessee  has  till  the  last  instant  to 
pay  his  rent :  consequently  the  lessor  dying  before  it 
was  completely  due,  his  personal  representatives  can 
make  no  title  to  it. 

61.  But  where  a  lease  is  made  by  a  bare  tenant 

for  life,  which  determines  at  his  death,  there,  if  the 

peraon  entitled  to  the  rent  lives  to  the  beginning  of 

the  day  on  which  it  is  payable,  it  will  vest  in  his 

representative. 

Southern  V         62.  A  term  of  500  years  was  created  for  securii^ 

BellasiB,        a  rent  charge  of  200^  a  year-  to  Lady  Cole .  for  her 

}  p.  Wins.      life.     Lady  Cole  died  qn  Michaelmas-day,  on  which 
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ciay  the  rent  was  payable,  at  nine  o'clock- at  night. 
,The  question  was,  whether  the  term  was  void  with- 
out  payment  of  this  quarter's  rent ;  or  whether  this 
quarter's  rent  remained  due.  to  Lady  Cole,  so  as  to 
entitle  her  administrator  thereto. 

Mr.  Justice  Tracy  was  of  opinion  that  the  rent 
was  due,  when  by  law  it  ought  to  be  paid ;  therefore 
since  Lady  Cole  lived  beyond  sunset,  which  was  the 
time  when  the  money  was  demandable,  and  to  be 
paid  by  the  tenant  upon  pain  of  forfeiting  his  lease, 
he  thought  the  money  was  due  to  her,  and  ought  to 
be  paid  to  her  administrator. 

68.  Sir  Henry  Johnson  was  tenant  for  life,  with  Straflbrd  v. 
remainder    to  Lady  Wentworth.      Sir  H.  Johnson  fp^wS?' 
made  leases  for  years,  reserving  the  rent  at  Lady-day  180. 
•and  Michaelmas,  and  died  on  Michaelmas  day  about  555. 
12  o'clock  at  noon.     The  question  was,  whether  these 
rents  belonged  to  the  executor  of  Sir  Henry  Johnson 
or  to  Lady  Wentwortli ;    or  whether    the   tenants 
should  retain  them. 

.  Lord  Macclesfield  decreed,  that  as  to  those  leases 
which  determined  on  the  death  of  Sir  H.  Johnson,  the 
rents  bdonged  to  -  his  executors ;  because,  though 
for  the  benefit  of  the  tenants,  they  had  till  the  last 
instant  ^of. Michaelmas-day  to  pay  the  rents,  yet  the 
reservation  being  on  Michaelmas-day,  as  soon  as. that 
day  began  they  were  at  their  peril  to  take  care  that 
they  were  paid  accordingly.  Bnt  as  to  the  leases 
made  by  virtue  of  a  power,  they  still  had  existence ; 
therefore  the  tenants  had.  till  the  last  instant  of 
the  day  to^  pay  the  rent :  then,  when  the  lessor  died 
before,  the  rent  went  a|ong  with  .the  reversion^  tq 
the  person  who  was  entitled  to  it. 
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Rockini!;hain  64.  Sir  Jaxnes  Oxenden,  before  marriage^  settled 
1  R  Wmt*.  ^^  estate  on  his  lady,  the  plaintiff  for  her  life,  with 
178.  a  power  to  himself  to  make  leases.    Sir  J.  O.-made 

leases  pursuant  to  his  power,  reserving  the  rent  at 
Lady-day  and  Michaelmas ;  and  died  upon  Mldhael- 
mas-day,  between  three  and  four  o'clock  in  the  aAer- 
noon,  before  sunset  One  of  the  lessees  paid  his  rent- 
to  Sir  James  Oxenden  in  the  morning  of  the  said 
Michadimas-day ;  but  the  other  tenants  had  not  paid 
their  rents.  The  question  was,  whether  the  rents 
which  were  not  paid  belonged  to  the  executors  of 
Sir  J.  Oxenden,  or  to  the  jointress. 

It  was  decreed  by  Sir  John  Trevor^  M.  R.,  that  the 
lessor  dying  before  sunset,  and  there  being  no  remedy 
for  the  lessor  to^  recover  these  rents  during  his  life, 
they  should  go  to  the  jointress ;  and  that  the  execu- 
tors of  Sir  J.  O.  should  also  pay  the  rent  which  he 
received  on  the  day  of  his  death,  to  the  jointress. 
But  as  to  this  last  point  there  is  a  queiy  by  the 
reporter. 

65.  Htnt  ^sendee  is  now  sometknes  appoftioned 
between  the  executor  of  a  tenant  for  itfs,  and  tb^ 
remainder  man ;  of  which  an  account  wiO  be  giv^i 

«*.  3.  hereafter. 

66.  A  rent  charge  c^  inheritance  is  als^  a  real 
estate,  descendible  to  the  heir.  But  from  Ae 
moiiaent  that  a  payment  of  it  becomes  due,  it  is 
personal  estate,  and  ¥dll  go  to  the  executCMr  or  ad* 
Bunistrator. 

lUiiitdies  for      67.  With  respect  to  the  remedies  for  the  recovety^ 
R^erjF  o    ^  rents,  there  are  several  sorts,  of  which  some  «m 

Aenwed  fiom  the  conamoA  law,  some  focm  partiadar 
statutes,  and  some  from  the  eaqpress  agreement  <€  tfa^ 
parties. 
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68.  Where  a  rent  service  was  in  arrear,  the  com-  iMsiresfc. 
foon  law. gave  to  the  person  in  reversion  a  right  to 
^euter  on  the  lands,  to  seize  the  cattle  and  other 
personal  chattels  found  there,  and  to  sell  them  for 
payment  of  the  rent ;  which  is  called  a  distress. 

69.  If  a  person  holds  land  of  the  King,  and  his  2  Inst.  132. 
rent  is  in  arrear,  the  King  may  distrain  in  his  other  Bro.  Ab. 
lands  and  tenements.    But  this  must  be  understood  ^'^Jp^- ^^* 
in  such  other  lands  as  his  tenant  has  in  his  own  actual  Coventry, 
possession,  and  manured  with  his  own  beasts ;  and  ^^  ^°"* 
hot  in  the  possession  of  his  lessee  fox  life,  years,  or  at 

will ;  for  their  beasts  are  not  subject  to  such  distress. 

70.  By  several  statutes  the  remedy  by  distress  is  27Hen.Viii. 
^extended  to  the  proprietors  of  what  were  formerly  3^    '    ^3*^ 
called  rents  seok,  and  also  to  rent  charges :  and  to  the  ^  ^Q-  <^- 1^* 
executors  or  administrators  of  the  prqprietoirs  of  such  c.  28. 
rents,  even  after  the  determination  of  the  leases  upon 

which  such  rents  were  reserved. 

71*  It  was  formerly  usual,  where  a  feoffinent  was  Clause  of 
made,  reserving  rent,  to  insert  a  condition  ^in  the  lu^TsI;. 
deed)  that  if  the  rent  was  behind,  it  should  be  laiwfiil 
for  the  feofibr  or  his  heirs  to  re-enter,  and  hold  tiMi 
lands  tiU  he  was  satisfied  for  the  rent  in  arrear.  TSiis 
was  held  not  to  be  a  condition  absolutely  to  defeat 
the  estate ;  but  the  feoffi>r,  on  his  entry,  should  hold 
the  land  as  a  pledge,  till  he  was  paid  the  x&bH.  And 
the  profits  should  not  fp  in  dischaq;e  of  the  rent,  but 
should  be  applied  to  his  own  use. 

Lord  Coke  however  observes  thatif  the  words  of  the  1  inst.  20s  a, 
oondition  were,  that  the  feafior  should  va^oiter  and 
take  the  profits,  till  thereof  he  was  satisfied.;  there  tfae 
profits  should  be  accounted  as  part  Af  the  satisfaction. 

72.  The  distinction  when  the  profits  taken  hy  tlie  j^^^  ^^^ 
lessor  after  entiy  are,  and  jwhen  they  are  aot  tp  be^  ift 
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satisfaction  of  the  rent,  is  not  admitted  in  equity. 
For  the  Court  of  Qhancery  will  always  make  the 
lessor  account  to  the  lessee  for  the  profits  of  the 
estate,  during  the  time  of  his  being  in  possession : 
and  will  compel  him,  after  he  has  satisfied  the  rent 
in  arrear,  and  the  costs  attending  his  entiy,  and  de- 
tention of  the  lands,  to  give  up  the  possession  to  the 
lessee,  and  to  pay  him  the  surplus  profits  of  the 
estate. 
Jemmott  73.  In  grants  of  rent  charges,  a  clause  of  entry  on 

T"^.  170.     ^^  lands  out  of  which  the  rent  chaige  is  granted,  is 
T.  Raym.       usually  inserted ;  in  consequence  of  which  an  interest 

vests  in  the  grantee^  whenever  the  rent  charge  is  in 
arrear ;  which  he  may  reduce  into  possession  by  an 
ejectment.  But  the  possession  thus  acquired  is  only 
till  the  grantee  of  the  rent  charge  is  satisfied  his 
arrears,  out  of  the  rents  and  profits  of  the  land. 
Gilb.  73.  74.  In  case  of  a  distress,  no  demand  of  the  rent 

is  necessary ;  but  where  the  remedy  for  the  recovery 
of  rent  is  by  way  of  entry,  there  must  be  an  actual 
demand  made,  previous  to  the  entry,  otherwise  it  is 
tortious ;  because  a  condition  or  power  of  entry  is'  in 
derogation  of  the  grant,  and  the  estate  at  law  being 
once  defeated,  it  is  not  to  be  restored  by  any  sub- 
sequent payment.  It  is  therefore  presumed,  that  the 
tenant  is  residing  on  the  premises,  in  order  to  pay 
the  rent,  for  the  preservation  of  the  estate,  unless  the 
contrary  appears,  by  the  feoffor's  being  there  to  de- 
mand it.  So  that  unless  there  be  a  demand  made, 
and  the  tenant  thereby,  contrary  to  the  presumption, 
appears  not  to  be  on  the  land,  ready  to  pay  the  rent ; 
the  law  will  not  give  the  lessor  the  benefit  of  re-entiy, 
to  defeat  the  tenant's  estate,  without  a  wilfiil  default 
in  him.;  which  cannot  appear,  unless  a  demand  ]& 
actually  made  on  the  land. 
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75.  In  the  creation  of  rent  charges,  a  right  of  lUght  of 
entry  is  now  usually  given  by  the  opeeration  of  the  of^uL.  ^  ^^^ 
statute  of  uses.    As  if  lands  are  convey ed  to  A.,  to  Gilb.  137. 
the  use,  intent,  and  purpose  that  B.  may  receive  out  |^  h?^ 
of  the  lands  so  conveyed  a  certain  annual  sum  or  Cro.  Ja.5io* 
yearly  rent  charge ;  and  to  this  further  use,  intent^ 
and  purpose,  that  if  such  rent  charge  be  in  arrear  fot 
a  certain  time,  it  shall  be  lawful  for  B.  and  his  assigns 
to  enter  upon  and  hold  the  land,  and  receive  the 
profits  thereof,  till  the  arrears  of  the  rent  charge  are 
satisfied.    Here,  as  soon  as  the  rent  is  in  arrear,  a 
use,  derived  out  of  the  seinn  of  the  trustee  or  releasee 
to  uses  springs  up,  and  vests  in  the  person  to  whom  ^*^^^'  ^'  ^' 
the  power  of  entry  is  given,  which  is  immediately 
transferred  into  possession,  by  the  operation  <^  the 
statute  87  Hen.  VIII. :  he  has  consequentiy  a  right 
to  take  and  keep  that  possession,  till  the  purjpose  for 
which  it  is  executed  is  satisfied ;  when  the  use  de- 
termines.   By  virtue  of  this  estate  he  may  make  a 
lease  for  years  to  try  his  title  in  ejectment,  either  to 
obtain  pdiBsession  of  the  lands,  if  it  be  with-held  from 
him^  or  to  restore  it,  if  it  be  disturbed  or  devested ; 
and  if  he  assigns  over  the  rent  charge,  this  right  of 
entry  and  perc^tion  of  the  rents  and  profits  of  the 
lands,  charged  with  the  payment  of  it,  will  pass  to 
thea«iguee. 

76.  By  the   statute   4  Geo.  II.  c.  28.    § «.  it  is  Ejectment, 
enacted,  that  every  landlord,  who  by  his  lease  has  a  ipf  ""^'  ^* 
nght  of  re-entry  m  case  of  nonpayment,  when  half 
a  year's  rent  is  due,  and  no  sufficient  distress  is  to  be 
found,  may  serve  a  declaration  in  ejectment  on  his 
tenant,  and  affix  the  same  on  some  notorious  part  of 
the  premises ;  which  shall  be  valid  without  any  formal 
re-entry,  or  previous  demand  pf  rent :  and  that  a  re^  1  Burr.  629. 
covery  in  such  ejectment  shall  be  final  and  conclusive,  \7>^  ^ 
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both  in  law  and  equity ;  unless  the  rent  and  all  costs 
be  paid  within  six  calendar  months  after. 
I  Inst.  202  a.      77*  By  the  fourth  section  of  this  statute  it  is  pro- 
^*  ^'  vided^  that  if  the  tenant,  at  any  time  before  the  trial 

in  ejectment^  pays  or  tenders  -  to  the  lessor  or  land- 
lord the  whole  rent  in  arrear,  with  the  costs ;  or  pays 
such  arrears  and  costs  into  Court,  the  proceedings  in 
efectment  shall  cease  and  be  discontinued. 
Actions  of  78«  In  most  cases,  an  action  of  debt  may  now  be 
Go?enfmt.      brought  for  rent    And  in  all  modem  leases,  wherehfi 

rent  is  reserved,  a  covenant  is  inserted,  on  the  part 

of  the  lessee  to  pay  the  rent ;  on  which  an  action  of 

covenant  may  be  brought*^ 

Courts  of  79«  As  it  is  a  maxim  of  equity  that  a  right  shall 

Tnwtfof  Eq.  "^  ^  without  a  remedy,  the  C<mrt  of  Chancery  wiU, 

B.  i.c.3.      10  ^me  cases,  give  its  assistance  to  persons  entitled 

to  rent :  but  equity  will  not  afford  a  remedy  for  rent, 

when  therte  is  one  at  law ;  nor  change  the'  nature  of 

the  r^Qit,  so  as  to  make  the  perscm  liable,  unless^ert 

is  fraud  in  preventing  a  distress. 

Bridges  V.  80.  Where  by  gKat  length  of  time  it  is  become 

fn^^arl     uiq^ossible  to  know  out  of  what  particukr  lands  ancient 

Ca.  368.        quit  rents  are  issuable,  the  Court  o£  Chancery  has 

exercised  a  jurisdiction ;  and  has  omstantly,  on  proof 
of  payment  within  a  reasonable  time,  decreed  a  satis^ 
faction  for  all  arrears  of  such  rents ;  and  payment 
thereof  for  the  future. 
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24.  Ate  wUhm   the   StahUe  of 
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28.  Cannot  he  de»etted. 
31.  How  forfeited. 


Section  1. 

WITH  reqiect  to  the  estate  which  may  be  had  An  Estate 
in  a  rent»  a  penon  may  be  tenant  in  fee  simple '°  ^^' 
of  a  r^t  service  created  before  the  statute  of  quia 
emptores.    And  a  rent  chaige  may  now  be  limited  to 
a  person  in  fee  aimple. 

2.  A  rent  chai^  being  an  incorporeal  heredita-  An  Esute 
mentt  issuing  out  of  lands»  is  comprehended  within  ^^ 
the  statute  de  doms  condiHonaUbus,  and  may  therefore  Tit.  2.  c.  i. 
be  entailed.    There  is,  however,  a  very  material  dis- 
tinction between  a  rent  limited  to  a  person  and  the 
heirs  oflbis  body,  and  an  estate  in  land  limited  in  the 
same  manner;  of  which  an  account  will  be  given  in  Tit.  36.  c.7. 
a  subsequent  title. 

S.  A  rent  chaige  may  be  limited  to  a  person  for  An  Estate  for 
his  own  life,  or  for  that  of  any  other^  or  for  any    '  ®  <>«' Yeaw. 
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number  of  lives :  in  which  case  the  grantee '  will  h0 
tenant  for  life,  or  pour  outer  vie,  of  such  rent.  A 
rent  charge  may  also  be  limited  to  a  person  for  any 
number  of  years. 

4.  By  the  common  law  there  could  be  no  general 
occupant  of  a  rent :  thus  where  a  rent  was  granted 
to  A.  during  the  life  of  B.,  and  A.  died,  living  B.,  the 
rent  determined.  For  the  grant  being  originally 
made  to  A.  only }  when  he  died,  no  one  could  claim* 
it  as  occupant,  because  there  could  be  no  entry  upon 
it:  nor  could  any  one  claim  it  under  the  deed,  be- 
cause no  one  was  party  ta  it,  but  the  grantise.  It 
followed  therefore,  that  as  no  one  could  take  it  under 
the  grant,  it  ceased  and  determined. 

5.  There  might  however  be  a  special  occupant  of 
a  rent  ^  as  if  a  rent  was  granted  to  A.  and  his  heirs^ 
during  the  life  of  B.,  and  A.  died,  living  B.,  the  heir 
of  A.  would  be  special  occupant  of  the  rent. 

6.  A  person  granted  a  rent  charge  to  W.  R.  to  him 
and  his  heirs,  during  his  life,  and  the  lives  of  M.  his 
wife,  and  D.'^and  M.  his  daughters.  It  was  coi»- 
tended  that  this  rent,  being  granted  to  one  and  his 
heirspduring  his  life  and  that  of  three  other  persons,- 
was  not  descendible  to  the  heir,  nor  should  the  heir, 
be  occupant  thereof.  .  But  all  the  Court  held  these 

mitations  to  be  good  enough;  and  that  the  heir 
should  have  this  rent,  as  a  party  specialty  nominated^ 
and  as  heir  by  descent ;  though  iH  was  not  property 
an  estate  descendible. 

7.  It  is  said  to  have  been  formerly  held,  that  if  a 
man  granted  a  rent  to  A.,  his  executors,  adminktratoiv 
and  assigns,  during  the  life  of  B.,  the  executor  of  the^ 
grantee  should  not  be  a  special  occupant,  becauae^ 
it  was  a  freehold,  which  could  not  descend  to-  9M 
executor. 
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Mr.  Cox,  in  his  valuable  notes  on  Peere  Williams,  3  P.  Wms. 

.  has  observed,  that  there  seems  to  have  been  no  sound 
reason  for  this  distinction ;  and  it  appears  to  be  now  Tit.  3.  c.  i . 

,  settled,  that  a  freehold  estate  may  become  vested  in 
executors,  as  special  occupants. 

8.  In  consequence  of  the  statuteof  frauds^  29  Cha.II.  l^«>»  5  ^9. 
c.  S.  §  12.  an  estate  pour  outer  vie  in  a  rent  is  ,npw 
devisable ;  if  not  devised,  it  is  assets  by  the  statute 
14.Greo.  XL  c.  20.  in  the  hands  of  the  heir,  if  he  takes 
it  as  special  occupant.  Where  there  is  no  special 
occupant,  it  will  vest  in  the  executors  or  admini- 
strators of  those  who  died  possessed  of  it,  and  shall 
be  assets  in  their  hands. 

9-  It  is  also  said  by  Mr.  Cox  to  have  been  laid  3  P.  Wms. 
down  by  Lord  Harcourt,  that  if,  since  the  statute.of 
frauds,  a  rent  be  granted  to  A.  for  the  life  of  B.,  and 
A.  die,  living  B.,  A.'s  executors  or  administrators 
shall  have  it  during  the  life  of  B.    For  the  statute 

.  was  not  only  made  to  prevent  the  inconvenience  of 
scrambling  for  estates,  and  getting  the  first  posses* 
sion,  after  the  death  of  the  grantee ;  but  likewise  for 

•preserving  and  continuing  the  estate  during  the  life 
of  the  cestui  que  vie.  That  though  by  his  dying 
without  having  made  any  such  disposition,  in  nicety 
of  law,  the  estate  would  have  determined ;  yet  by  the 

--^tute,  that  interest  which  passed  from  the  grantor 
ought  to  be  preserved,  and  should  go  to  the  executtf rs 
or  administrators  of  the  grantee,  during  the  life  of  the  7  Vea.  448. 
cestui  que  vie ;  and  the  statute  in  this  case  did  not 
enlarge,  but  only  preserve  the  estate  of  the  grantee. 

10.  A  person  may  be  tenant  by  the  curtesy  of  a  Subject  to 
rent  service,  where  he  is  entitled  to  the  reversion ;  as  xit!!^^c.  i. 
also;of  a  rent  charge :  and  a  seisin  in  law  will  be  suf-  $  1 1. 
iicient  for  t^at  purpose ;  because  in  many  cases  it  i  inat.  29  a. 
may  be  impossible  to  acquire  any  other  seisin. 
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1 1.  A  rent  charge  was  granted  to  a  woman  imd  her 
heirs,  payable  at  two  feasts  in  the  year,  the  first  {>ay- 
ment  to  be  ma4e  at  such  of  the  said  feasts  as  should 
happen  after  the  death  of  J.  S.  The  woman  married, 
had  issue,  and  died.  Hie  question  was,  whether  the 
husband  should  be  tenant  by  the  curtesy  of  this  rent. 
No  judgement  appears  to  have  been  given:  but 
Glynn,  C.  Just,  thought  the  hu^and  was  entitled  to 
curtesy ;  for  though  the  rent  was  to  commence  in 

futuro^  yet  it  was  granted  over  presently,  which 
proved  it  to  be  in  esse ;  so  that  the  wife  might  be 
said  habere  kcereditatem ;  and  the  seisin  was  not 
material,  it  being  the  case  of  a  rent. 

12.  It  is  said  by  Lord  Coke,  that  if  a  woman  make 
a  gift  in  tail,  reserving  a  rent  to  her  and  her  heirs, 
and  the  donor  taketh  husband,  and  hath  issue,  and 
the  donee  dieth  without  issue ;  the  wife  dieth ;  the 
husband  shall  not  be  tenant  by  the  curtesy  of  the 
rent ;  for  that  the  rent  newly  reserved  was  deteimmed 
by  the  act  of  God,  and  no  state  thereof  remained. 
But  if  a  man  be  seised  in  fee  of  a  rent,  and  maketh  a 
gift  in  tail  general  to  a  woman ;  she  taketh  husband, 
and  hath  issue;  the  issue  dieth ;  the  wife  dieth  without 
issue ;  he  shall  be  tenant  by  the  curtesy  o£  tiie  rent, 
because  it  remaineth. 

19.  A  rent  service  is  subject  to  dower ;  so  that  if  a 
husband  makes  a  lease. for  years,  reserving  rent,  mar- 
ries, and  dies ;  his  wife  shall  b^  endowed  of  the  third 
part  of  iiie  reversion,  together  with  the  third  port  of 
the  rait  So  if  a  man  makes  a-gift  in  tail»  reserving 
rent  to  him  and  his  heirs,  and  after  manies  and  dies, 
his  wife  shall  be  endowed  of  tins  rent,  because  it 
is  a:  rent  in  fee,  and  by  posBibililjy  may  continiie  for 
ever. 
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14.  A  rent  charge  in  f^  or  in  t£^il  is  also  subject  i  Inst.  32  a. 
to  dower ;  but  an  annuity,  which  is  only  a  personal 
inheri^nce,  is  not   If  a  rent  charge  be  granted  to  a 

man  and  his  heirs,  who  dies,  and  his  widow  brings  a 
writ  of  dower  against  the  heir,  and  he  answers  that  h^ 
claims  the  same  as  an  annuity,  and  not  as  a  rent 
charge ;  yet  the  widow  shall  recover  dower  out  of  it ; 
for  the  heir  cannot  determine  his  election  by  claim, 
but  by  suing  a  writ  of  annuity. 

15.  Where  a  rent  de  novo  is  granted  to  a  man  and  Chaplin  v. 
the  heirs  of  his  body,  and  the  grantee  dies  without  3  jp^^"* 
issue,  his  widow  shall  not  be  endowed  of  it :  for  the  229. 
rent  being  determined  by  the  death  of  the  husl^and 
without  issue,  the  widow  cannot  be  endowed  of  that 

which  is  not  in  being*    Thoi^h  it  is  otherwise  where  Tit.  6.  c.  3. 
a  tenant  in  tail  of  lands  marries^  and  dies  without  ' 
issue,  whereby  the  estate  tail  is  determined,  for  in 
that  case  it  has  been  shown  that  the  wife  shall  be 
endowed. 

16.  It  is  however  said  by  Lord  Talbot,  in  the 
above  case,  that  if  a  rent  in  esse  be  granted  to  A.  in 
tail,  remainder  to  B.  in  fee,  and  A»  marries  and  dies 
without  issue,  his  wife  shall  be  endowed :  or  if  a  renjt 
de  womo  be  granted  to  A.  in  tail,  remainder  to  B.  in 
fee,  and  A.  marries  and  dies  without  issue,  his  wife 
shall  be  endowed.  For  the  estate  tail  in  the  rent  shall 
be  allowed  to  continue,  as  s^ainst  the  remainder- 
man. 

17*  A  woman  will  not  however  be  entitled  to  dower  ciiaplin  v. 
of  a  rent  charge,  unless  her  husband  had  the  legal  S^^""' 
estnte  in  it. 

18.  A  rent  xhaige  may  be  granted  in  remainder  Maybe 
after  a  limitation  of  it  to  a  person  for  life  ;  and  if  a  Qj  j,",. 
rent  chaige  were  granted  to  A.  for  the  life  of  B.,  re^ 
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inalnder  oirer ;  though  A.  should  die  in  the  lifetime 
of  B.t  so  that  the  particular  estate  determined  in 
interest,  as  to  the  perception  of  the  profits ;  yet  inas- 
much as  the  terretenant  during  the  time  held  the 
land  discharged,  it  was  su£Scient  to  support  the 
remainder. 

19*  Mr.  Feame  doubted  whether  this  holding  of 
the  land  discharged  would  have  supported  a  contin- 
gent remainder ;  but  has  said,  that  at  this  day  there 
•could  be  no  room  for  a  question  of  this  nature ;  for 
since  the  statute  29  Cha.  II.  and  14  Geo.  II.  c.  20. 
the  rent  charge  is  holden  to  continue  in  the  personal 
representatives  of  the  grantee,  dying  in  the  lifetime  of 
•the  cestui  -que  vie. 

50.  A  grant  of  a  rent  charge  to  A.  and  the  heirs 
•of  his  body,  remainder  to  B.  and  his  heirs,  has  been 
held  to  be  good.  For  though  it  was  objected  that 
there  could  be  no  remainder  of  that  whereof  there 
was  no  reversion ;  yet  it  was  held  by  Lord  Holt  that 
there  may  be  a  remainder  of  a  rent  de  novo  ;  for  the 
intent  of  the  party  gives  it,  first  a  being  for  the 
'whole,  and  then  the  lesser  estates  are  carved  out 
of  it. 

51.  A  rent  charge  de  nwo  may  be  granted  iso  as- to 
commence  in  Jiituro ;  for  this  is  not  like  the  case  o£ 
lands,  where  the  livery  must  carry  the  fireeherd  imme- 
diately ;  and  where  the  abeyance,  for  want  of  dist»- 
guishing  in  whom  the  freehold  is^  may  be  of  prejudice 
to  the  rights  of  others.  But  the  grant  of  a  rent  de 
novo  is  not  attended  with  the  like  inconvenience; -for 
no  man  can  have  a  precedent  right  to  a  thing  which 
is  preated  by  the  grant  itself. 

22.  A  rent  in  esse,  or  already  created,  cannot  how*, 
ever  be  granted,  to  commence  in  Juiuro  ;  because  to 
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such  a  rent  there  may  be  a  precedent  title ;  therefore 
the  grant  is  not  good.  For  such  freeholds  being  thus 
split  and  severed,  do  hide  the  person  in  whom  the 
right  is ;  by  which  the  party  that  has  right  will  not 
be  able  to  discern  against  whom  to  bring  his  prcecipe 
for  recovering  it. 

SS.  A  rent  de  nffoo  may  be  limited  so  as  to  cease  Or  to  cease 
for  a  time  only,  and  afterwards  to  revive.  Thus  where  ^^j* 
a  rent  de  novo  was  granted  to  a  man  and  his  heirs, 
with  a  proviso,  that  if  the  grantee  died,  his  heir  within  Fits.  Ab. 
age,  then  the  rent  should  cease  during  his  minority.  j^n^^cen!f ' 
The  grantee  died,  leaving  his  heir  within  age ;  the  i  Ca.  (>. 
widow  of  the  grantee  brought  a  writ  of  dower  against 
thQ  terretenant ;  it  was  held  in  parliament  that  the 
demandant  should  have  execution  against  the  heir^ 
when  he  came  of  age. 

S4«  Rents  are  expressly  mentioned  in  the  statute  Are  witlun 
27  Hen.VIII.  c.lO. :  they  may  therefore  be  conveyed  S^iJSi^"^'' 
to  uses,  and  will  he  execute4  by  the  statute  \  which  Tit.  ii.  c.  3. 
not  only  transfers  the  rent,  but  also  all  remedies  and 
rights  given  for  the  recovery  thereof.  But  that  statute 
does  not  transfer  collateral  rights. 

25.  T.  C.  granted  a  rent  charge  of  9Q0L  a  year  to  Coolc  ▼. 
trustees,  in  trust  for  Mary  Cook,  to  hold  to  them,  2  Mod.  138. 
their  heirs,  executors,  administrators,  and  assigns,  in 
trust  for  the  said  Mary  for  life  ;  with  a  clause  of  dis- 
tress, and  a  covenant  to  pay  the  rent  charge  to  the 
trustees  for  the  use  of  the  wife.     Tlie  Court  was  of 
opinion  that  this  rent  charge  was  executed  by  the 
statute  of  uses,  by  the  express  words  thereof,  which 
execute  such  rents  granted  for  life,  upon  trust ;  and 
transfers  all  rights  and  remedies  incident  thereto, 
together  with  the  possession,  to  the  cestui  que  use  \ 
so  that  though  the  power  of  distraining  was  limited 
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user  only,  he  does  not  cease  to  have  a  vested  estate 

or  interest  therein  ;  so  that  he  i^till  continues  to  be  in 

possession  :  therefore  a  rent  being  a  mere  creature  of 

the  law,  is  always  considered  to  be  in  the  possession  ^  Hawk.P.c. 

of  him  whom  the  law  adjudges  to  have  a  right  to  such 

possession. 

29*  Thus  Lord  Coke  says,  a  man  cannot  be  dis-  ^  ^i^st.  323  b. 
seised  of  a  rent  service  in  gross,  rent  charge,  or  rent 
seek,  by  attornment  or  payment  of  the  rent  to  a 
stranger,  but  at  his  election  ;  the  rule  of  law  being, 
netno  redditum  alteritts,   invito  domino,  percipere  out 
possidere  potest.  Thus  Lord  Ch.  B.  Gilbert  observes.  Ten.  104. 
that  if  A.  is  seised  of  a  rent  charge,  and  the  tenant 
of  the  Und  pays  it  to  another,  this  does  not  devest  A. 
of  his  right ;  because  the  wrongful  payment  of  A.'s 
tenant  caimot  alter  his  right.     It  it  therefore  a  pay-  Lit.  §  558, 9. 
ment  in  his  own  wrong,  and  the  rent  still  remains  in 
arrear  to  A. 

30.  It  should  however  be  observed,  that  Littleton  5  237.  240. 
states  several  cases  of  disseisin  of  rent ;  but  these  are 
only  disseisins  by  the  election  of  the  party ;  for  when 
he  wrote,  an  assize  was,  in  most  cases,  the  only  re- 
medy for  the  recovery  of  a  rent,  which  only  lay  where 
the  party  was  disseised.  But  disseisins  of  incorporeal 
hereditaments  are  only  at  the  election  and  choice  of 
the  party  injured,  who,  for  the  sake  of  more  easily 
trying  the  right,  is  pleased  to  suppose  himself  dis- 
seised \  for  as  there  can  be  no  actual  dispossession,  lORep.  97  a. 
he  cannot  be  compulsively  disseised  of  any  incorpo- 
real hereditament. 

3 1.  A  particular  estate  in  a  rent,  or  any  other  incor-  How  for- 
poreal  hereditament,  cannot  be  forfeited  by  a  grant  of  ^ij^^^  25 1  b 
it  in  fee  simple,  by  deed :  as  if  tenant  for  life  or  years 
of  a  rent,  grants  the  same  by  deed  in  fee ;  this  is  no 
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TITLE  XXVIII. 

RENTS. 

CHAR  HI. 

Of  the  Discharge  and  Apportionment  of  Rents. 


1.  Ditcharge  of  Rent  Service. 
13.  Discharge  of  Rent  Charge, 
1 9.  jfpporiionmentofRentCharge. 


24.  Apportionment  of  RmU  Ser^ 

vice  at  Law* 
39.  Ry  the  Statute  1 1  Geo.  IL 


Section  1. 

A  RENT  service  being  something  given  by  way  of  Discharge  of 
retribution  to  the  lessor,  for  the  use  and  occu*  oilb.  Rents!' 
pation  of  the  land  demised ;  the  lessor's  title  to  the  ^^^* 
rent  is  founded  upon  the  principle,  that  the  land 
demised  is  enjoyed  by  the  tenant :  but  if  the  tenant 
be  by  any  means  deprived  of  the  land  demised,  his 
obligation  to  pay  the  rent  ceases,  as  it  would  be  un- 
just that  be  should  be  obliged  to  make  a  return  for 
that  which  he  does  not  enjoy.  It  follows,  that  if  the  2  Roll.  Ab. 
tenant  be  evicted  from  the  lands  demised  to  him,  he 
will  thereby  be  discharged  from  payment  of  the  rent. 
But  in  cases  of  this  kind  the  tenant  is  liable  to  the 
pajonent  of  the  rent  which  became  due  before  tiie 
eviction ;  because  the  obligation  continues  as  long  as 
the  consideration. 

2.  If  the  tenant  be  evicted  by  a  title  paramount,  Gilb.  id. 
before-the  day  appointed  for  payment  of  the  rent^ 
such  eviction  will  discharge  the  tenant  from  payment 
of  any  part  of  the  rent 
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Idem.  3*  Where  the  lord  purchases  the  tenancy,  the  rent 

will  be  discharged ;  for  in  such  case  the  lord  cannot 
have  both  the  land  and  the  rent.  Nor  shall  the 
tenant  be  under  any  obligation  to  pay  rent,  when  the 
land,  which  was  the  consideration,  is  resumed  by  the 
lord.  This  resumption,  or  purchase  of  the  tenancy 
by  the  lord,  makes  what  is  called  an  extinguishment 
of  the  rent. 

Idem,  ISO.         4.  If  the  conveyance  of  the  land  to  the  lord  be  not 

absolute,  but  upon  condition  ;  or  if  it  be  only  of  a 
particular  estate,  of  shorter  duration  than  the  estate 
which  the  lord  has  in  the  rent  service ;  in  these  cases, 
though  there  be  an  union  of  the  tenancy  and  the 
rent  in  the  same  hand,  yet  as  that  union  is  only 
temporary,  (for  upon  the  performance  of  the  condi- 
tion, or  determiaatian  of  the  particular  estate,  the 
tenant  will  be  restored  to  the  enjoyment  of  tl|e  land, ) 
the  obligation  of  the  tenant  to  pay  the  rmii  will 
revive;  therefore,  the  rent,  in  such  ease,  is  only 
suqneoded,  not  extiagussbed. 

Idem,  152.        5.  Where  a  person,  who  has   n  r^nt  service, 

piurdiaaes  part  of  the  li9i^  ou<;  of  which  the  rent 
issues,  the  Fhole  of  the  rent  «aryjce  is  not  thereby 
flisdiai^ged,  jbut  oidy  «  part,  proportioned   to  tb^ 

Lit.  §  222.     ^antity  of  land  i^wDcha^ed ;  beiefm^e,  in  the  OMe  of 

a  TtsDt  service,  tiie  tenant,  being  nn^r  th^  pbjjgafjpn 
^fealty  to  perform  to  his  lord  the  ^rvicef  4ue  fer 
the  land  which  he  holds  of  him,  this  obiigalkm  ow- 
timifis  whfle  any  part  of  the  lai>4  h  hel4  by  t)i^ 
tenant ;  otherwise  the  remaining  part  of  th?  )an49 
would  be  held  of  nobody,  and  freed  from  aQ  fej^dal 
services,  which  would  formerly  have  h^&a  a  ^ativ 
sMttt  to  the  puby«.  An4  as  l;he  ftennie  b^9^?  t^e 
lord  and  tenant  continued,  far  so  mueii  vi  ^  1mm} 
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as  remained  unpurchased,  the  tenant  was,  by  his  rath 
of  fealty,  obliged  to  perform  the  services ;  but  as  tl^ 
lord  had  resumed  part  of  the  land,  the  services  were 
diminished  in  proportion  to  the  quantity  of  land 
resumed. 

6.  A  person  who  has  a  rent  service,  may  reles^e  a  18  Vm.  Ab. 
part  of  it ;  which  will  not  determine  the  whcJe  rent,  ^^^" 
but  only  the  part  released. 

7*  Where  the  law  creates  a  duty  or  a  charge, 
which  the  party  is  disabled  to  perform,  witho^t  any 
default  in  him,  and  he  has  no  remedy  p^er,  there  the 
law  will  excuse.  Tliis  is  the  principle  upon  which 
the  tenant  has  been  held,  in  the  preceding  cases,  to 
be  discharged  from  the  payment  of  rent  But  when 
the  party,  by  his  own  contract,  creates  a  charge  or 
duty  on  himself,  he  is  bound  to  make  it  good,  not- 
withstanding any  accident  by  inevitable  necessity; 
because  he  might  have  provided  i^ainst  it  by  jus 
contract. 

S.  In  consequence  of  this  principle,  it  was  resolvQdt  Padine  v. 
that  a  lessee  for  year,  was  bound  to  pay  his  rent.  J"^,,^^ 
though  an  army  had  entered  on  the  lands,  and  kept  946. 
him  out ;  because  the  sent  became  due  by  an  express  styt^V. 
agreement  between  the  lessor  and  lessee,  not  by  act 
in  law.    For  an  action  of  covenant  lay  against  the 
lessee  for  non-payment  of  the  rent  upon  the  reserva- 
tion, which  was  an  agreement  between  them ;  and 
there  was  no  more  reason  that  the  lessor  should 
sustain  the  damage  by  the  enemies,  tiian  the  lessee ; 
inasmuch  as  the  lessee  had  full  power  of  the  land 
during  the  term,  and,  by  his  own  contract,  was  to  pay 
the  rent  upon  all  perils. 

9.  It  has  been  fesolved,  that  if  die  lessee  of  a  house  Monk  r. 
covenants  to  pay  rent  during  the  tecmt  he  is  com-  2^. rVtid, 
pellable  to  pay  it,  though  the  house  is  burnt  down^  1^77. 
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and  the  landlord  is  bound  to  rebuild  it.     And  this 

doctrine  has  been  fully  continued  in  the  following 

modern  case. 

Belfour  10.  In  a  lease  of  a  house  and  warehouse  at  Wapping, 

TTerm  r!     ^^  lessee  covenanted  to  pay  the  rent,  and  keep  the 

3i0.  710.    '  premises  in  repair,  casualties  by  fire  only  excepted. 

The  house  was  burnt  down  by  accic^ont,  and  the  lessor 
brought  an  action  of  covenant  for  the  rent.  The 
lessee  pleaded  that  the  house  was. burnt  down  by 
accident.  Upon  demurrer,  the  Court  was  of  opinion 
that  the  point  hdd  been  determined  in  the  cases  o£ 
ante.  Padine  T.  Jane,  and  Monk  v.  Cooper.    Mr.  Justice 

Buller  read  a  note  of  the  case  of  Pindar  v.  Rutter^ 
at  the  sittings  at  Westminster  after  Mich.  1767, 
which  was  an  ejectment  by  the  tenant  against  his 
landlord,  to  recover  the  possession  of  some  houses 
that  had  been  burnt  down  during  the  term,  and  had 
been  rebuilt  by  the  landlord.  In  the  lease  there,  was 
an  express  covenant  on  the  part  of  the  tenant  to  pay 
rent,  but  he  had  paid  none  subsequent  to  the  fire. 
Lord  Mansfield  said,  the  consequence  of  the  house^ 
being  burnt  down  was,  that  the  landlord  was  not 
obliged  to  rebuild,  but  the  tenant  was  obliged  to  pay 
the  rent  during  the  whole  term.  The  premises  con- 
sisted of  houses  only,  and  the  fire  had.  made  tbem 
quite  useless.  In  March  1793,  the  premises  were, 
worth  nothing;  but  the  ludlord,  if  he  had  insisted 
on  the  rigour  of  the  law,  might  have  obliged  the 
plaintifi^  to  pay  rent  for  nothing,  ^during  the  remainder 
of  the  terin ;  and  then  the  plaintiif  would  have  been 
glad  to  have  delivered  up  the  premises.  Therefore 
he  left  it  to  the  jury  to  consider  whether  it  was  not 
Baker  V.        to  be^ presumed  that. the  tenant  had  abandoned  the 

JxiSSfS'.  *®^*®  ^^  ^^  *™^  ^^  the,  fire  J  and  accordiflg^  th«. 

defendant  had  a  verdict* 
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11.  This  doctrine  does  not  appear  to  be  admitted  Treat  of  Eq. 
by  the  Court  of  Chanccjry;  for,  in  a  case  of  this  ^•^•^^•^•fS- 
kind  in  1764,  but  which  went  off  upon  another  ground. 
Lord  Northington  said — "  The  justice  of  the  case  is 
so  clear,  that  a  man  should  not  pay  rent  for  what  he 
cannot  enjoy,  and  that  occasioned  by  an  accident 
which  he  did  not  undertake  to  stand  to,  that  I  am 
much  surprised  it  should  be  looked  upon  as  so  clear 
a  thing,  that  there  should  be  no  defence  to  such  an 
action  at  law ;  and  that  such  a  case  as  this  should 
not  be  considered  as  much  an  eviction,  as  if  it  had 
been  an  eviction  by  title ;  for  the  destruction  of  the 
house  is  the  destruction  of  the  thing.  Thougih  this 
covenant  does  not  extend  to  oblige  the  defendant  to 
rebuild,  yet  when  an  action  is  brought  for  rent, 
after  the  house  is  burnt  down,  there  is  a  good 
-ground  of  equity  for  an  injunction,  till  the  house  is 
"rebuilt. 

13.  In  a  subsequent  case.  Lord  Apsley  decided,  Stede  r. 
that  though  the  landlord  was  not  bound  to  rebuikl,  citedi  Term 
yet  the  tenant  was  neither  obliged  to  rebuild,  nor  to  l^^P-  708. 
"pay  rent  till  the  premises  were  rebuilt.  >^  i 

L3.  With  respect  to  the  discharge  of  a  rent-chax^ge,  Dischaige  of 
it  is  hud  down:by  Littleton,  §  202,  that  if  a  man  has  ^^"*C**"«^- 
a  rent-charge  issuing  out  of  certain  lands,  and  pur- 
chases any  part  of  them,  the  rent-charge  is  extinct. 
Lord  Coke  says,  the  reason  is,  because  the  1  rent  is  i  Inst.  147  fr. 
entire  and  against  common  right,  and  issuing  out  of 
every  part  of  die  land^  therefore,  by  purchase  of 
part,  it  is  extinct  in  the  whole. 

14.  Lord  Ch.  B.  Gilbert  observes,  that  the  reason  Rents,  152. 
of  the  difference  between  this  case  and  that  of  the 
purchase  of  part  xrf  the  lands  out  of  y^bkh  a  rent 
^rvice  issues,  is,  because  in  the  case  of  a  retit  charge, 
there  is  no  connexion  of  tenure  between- the  grantor 
and  grantee,  as  there  is  in  the  ca3e  of  a  rent  ser\'ice. 
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A]cid  as  grants  of  rent  charges  were  of  no  benefit  to 
the  public,  and  afforded  no  additional  strength  or 
protection  to  the  kingdom,  the  law  carried  them  into 
execution  only  so  far  as  they  could  take  eflfect,  accord- 
ing to  their  original  intention ;  therefore,  where  the 
grantee,  by  his  own  act,  prevented  the  operaticm  of 
the  grant,  according  to  its  original  intention,  the 
whole  grant  determined. 
]  Inst.  147  6.      15,  If  the  grantee  of  a  rent  charge  purchases  parcel 

of  tiie  land,  and  the  grantor,  by  his  deed,  reciting 

the  said  piu*chase  of  part,  grants  that  he  may  distrain 

for  the  said  rent  in  the  residue  of  the  land,  tliis 

'    amounts  to  a  new  grant. 

18  Vin.  Ab.        I6.  If  a  person,  having  a  rent  charge  issuing  out 

^^  of  three  acres  of  land,  releases  all  his  right  in  one 

acr^  the  rent  is  extinct ;  because  all  issues  out  of 

every  part,  and  it  cannot  be  apportioned.    But  if  a 

1  Inst.  148  a.  person  has  a  rent  charge  of  90s.^  he  may  release  to 

10^11.  ^^'     ^^  tenant  oi  the  land  10*.,  and  reserve  part ;  for  the 

grantee  deals  only  with  that  which  is  his  own,  name- 
ly, the  rot,  and  not  with  the  land. 

17.  It  frequently  happens  in  practice,  that  a  person 
entitle  to  a  rent  charge  is  disposed  to  exonerate 
part  of  the  lands  from  the  pajrment  of  it ; '  but,  in 
consequence  of  the  above  doctrine,  difficulties  have 
arisen  in  settling  the  mode  of  efiecting  such  exonera- 
tion^ without  risking  the  entire  extinguishment  of  the 
rent  charge.  The  common  mode  has  been  for  the 
.  grantee  of  the  rent  charge  to  join  in  the  conveyance 
of  the  lands,  which  operates  as  a  release  of  the  lands 
conveyed,  from  the  pajrment  of  the  rent  charge,  and 
to  insert  a  proviso  in  the  deed,  that  the  other  lands 
isfaaU  coi^nue  subject  to  the  rent  charge.  And  it  is 
bdid^  that  this  proviso  operates  as  a  new  ^wit  of  the 
rent  diarge.  To  this  mode,  however,  there  is  a 
material  objection:  for  such  new  grant  would  be 
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subject  to  any  incumbrances  created  subsequent  to 
the  grant  of  the  original  rent  charge,  but  prior  to  the 
conveyance  of  part  of  the  lands. 

18.  Anotfier  mode  is  sometimes  adopted :  that  is,  Butler  v. 
to  obtain  a  covenant  from  the  grantee  of  the  rent  Noy  "5?^* 
charge,  that  he  will  not  distrain  or  enter  on  the  pre-  P^*.^'* 
mises  conveyed  for  the  recovery  of  his  rent  charge.  Cro.  Eliz, 
But  tiiere  is  a  case,  in  which  one  of  the  Judges  held,  ^^^* 
that  such  a  covenant  would  operate  as  a  release  of 
the  whole  rent  charge ;  though  Anderson  was  of  a 
difierent  opinion. 

19*  There  are  many  cases  in  which  rents  may  be  Apportion- 
appottioned,  aa  well  by  the  act  of  the  party  as  by  act  ^h?  c^^"^ 
of  law.     Thus,  where  the  grantee  of  a  rent  charge 
releases  part  of  the  rent  to  the  tenant,  such  release  Gilb.  163. 
will  not  extinguish  the  whole  rent^  but  the  part  not  504  ***' 
released  will  still  continue. 

20.  So  if  the  grantee  of  a  rent  charge  conveys  part  Idem. 
of  it  to  a  stranger,  and  the  tenant  of  the  land  attorns, 
such  grant  will  not  extinguish  the  residue,  not  parted 
with :  because  such  release  or  disposition  makes  no 
alteration  in  the  original  grant ;  nor  does  it  defeat 
the  intention  of  it,  as  the  purchase  of  part  of  the  land 
does ;  for  the  whole  rent  is  still  issuable  out  of  the 
whole  land,  and  charged  according  to  the  original 
intention  of  the  grant.  Besides,  since  the  law  allowed 
of  such  grants,  and  thereby  established  this  kind  of 
property,  it  would  have  been  unreasonable  and  severe 
to  hinder  the  proprietors  of  rent  charges  from  divid- 
ing them,  for  the  promotion  of  their  children. 

51.  Lord  Ch.  B.  Gilbert  observes,  that  the  objec-  Rents,  164. 
tion  which  has  been  made  to  this  kind  of  apportion-  ^^2! 
ment  of  rent  charges  is  this :  that  the  tenant  would 
be  thereby  exposed  to  several  suits  and  distresses  for 
a  thing,  which,  in  its  original  creation,  was  entire. 
9at  the  answer  is  obvious,  that  it  is  in  the  tenant's 
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choice  whether  he  will  submit  himself  to  this  incon- 
venience  by  his  attornment  to  the  grant  of  a  part  of 
the  rent  charge.    Now  the  necessity  of  an  attorn- 
ment is  taken  away,  but  still  a  division  or  apportion- 
ment of  a  rent  charge,  by  a  conveyance  of  part  of 
it  to  a  stranger,  is  held  good. 
22.  A  rent  charge  may  be  divided  and  apportioned 
Wocumv.      by  act  in  law :  for  a  part  of  a  rent  charge  may  be 
Cro^Eliz.      extended  by  a  scire  facias.    And  though.it  was  said 
742.  that  the  tenant  was  thereby,  without  his  attornment, 

made  liable  to  several  suits  and  distresses,  yet  it  was 

an  inconvenience  which  he  might  avoid,  by  a  punctual 

payment  of  his  rent 

Lit.  f  224.        9S.  If  part  of  the  lands  subject  to  a  rent  charge 

Gilb.  156.      descend  to    the  grantee,  it  shall  be   apportioned 

according  to  the  ^value  of  the  land ;  for  in  this  case 

the  grantee  is  perfectly  passive,  and  does  not  concur, 

by  any  act  of  his,  to  defeat  the  intention  of  the 

grant* 

^Pl»>^»-        24.  With  respect  to  the  apportionment  of  rent 

Seme* at      service,  it. has  been  stated  in  sect  5,  that  where  a 

^^'  person  having  a  rent  service,  purchases  part  of  the 

land  out  of  which  it  issues,  the  rent  service  is  not 
extinguished,  but  shall  be  apportiojied  according  to 
the  value  of  the  land ;  so  that  the  purchase  shall 
operate  as  a  discharge  to  the  tenant  for  .so  much  of 
the  rent  as  is  equal  to  the  value  of  the  land  pur- 
chased. 
Lit.  (  222.        25.  This  rule  only  applies  to  such  services  as  are 

divisible  in  their  nature,  such  as  rent ;  for  with  xe^ 
^pect  to  indivisible  services,  as  where  the  tenant  is 
bound  to  render  a  horse^  a  hawk,  or  such  like,  though 
the  lord  purchases  part  of  the  tenancy,  yet,  as  there 
can  be  no  s^portionment  of  these  services,  they  shall 
become  extinct,  and  the  tenant  will  be  discharged 
from .  them :   for  the  whole  tenancy  being  eq|uall^ 
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efaaigeable,  the  lord  by  his  own  act  shall  n6t  discharge 
part,  and  throw  the  whole  burthen  upon  the  residue, 
for  his  o?m  private  benefit  and  advantage. 

26.  Where  such  entire  service  is  for  the  benefit  of  ^  }^^  149  di 
the  public,  as  castle  guard,  comage,  &a,  or-  to  r^air 
a  bridge  or  way,  or  to  keep  a  beacon,  or  for  the  ad« 
vancement  of  justice ;  or  if  it  be  a  work  of  piety  y 
in  all  such  cases  the  tenant  is  still  chargeable  for  the 
whole  services :  for  the  thing  is  in  its  nature  indivi^ 
sible;  and  the  whole  shall  not  be  extinguii^^d,  becasose 
th6  public  has  an  interest  in  such  services ;  and  shall 
not  be  prejudiced  by  the  private  transactions  of  the 
parties.  ^ 

%(.  Lord  Coke  says,  if  there  be  lord  and  tenant  i  Inst;  149  bi 
by  fealty  and  heriot  service,  and  the  lord  purchase  case^^* 
part  of  the  land,  the  heriot  service  is  extinct,  because  8  Rep.  104. 
it  is  entire  and  valuable.     But  it  is  otherwise  in  the  Tiu  lO.c.4. 
Case  of  heriot  custom.  *  ^''' 

28.  Where  part  of  the  tenancy  conies  to  the  lord 
by  descent,  the  services  are  not  extinct,  though 
indivisible. 

29*  It  was  formerly  doubted  whether  a  rent  ser-  Gab.  172. 
vice  incident  to  a  reversion,  might  be  apportioned  by 
a  grant  qf  part  of  the  reversion ;  or  whether  the 
Whole  rent  should  not  be  extinct  and  lost.  For  since 
the  reversion  and  rent  incident  thereto  were  entire  in 
their  creation,  it  was  thought  hard  that  they  should 
be  divided  by  the  act  of  the  lessor,  and  the  tenant 
thereby  made  liable  to  several  actions  and  distresses. 

SO.  It  hj^,  however,  been  long  settled,  that  where  Collins  v^. 
|>art  of  the  reversion  is  grante^  away,  the  rent  shall  \^^f!ff^i 
be  apportioned  j  for  the  rent  is  incident  to  the  rever-  Giltr.  I73. 
aton.     Therefore  if  a  person  makes  a  lease  for  three 
years  of  land,  reserving  three  shillings  rent ;  as  he 
amy  dispose  of  the  whole  reversion,  so  may  he  abtf  | 

Vol.  IIL  Y 
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dispose  of  any  part  of  it,  since  it  is  a  thing  in  it^ 
nature  severable :  and  the  rent,  as  incident'  to  the 
reversion,  may  be  also  divided,  because  that  being  a 
retribution  tor  the  land,  ought  to  be  paid  to  those 
who  are  to  have  tihe  land  upon  the  expiration  of  the 
lease.  Hence  it  is  that  the  rent,  or  a  proportionable 
^art  thereof,  passes  immediately  with  the  reversioti, 
without  any  express  mention  being  made  of  it  in 
the  grant. 

31.  A  rent  service  m^y  a^  be  apportioned  by  ar 

Revise  of  it  to  several  persons.    As  where  A.  leased 

Ardo  T.  to  B.  rendering  10  ^  rent ;  and  then  devised  6/1,  part 

Cro.  Bliz.      thereof  to  C,  D.,  and  £.,  severally,  to  each  of  them  a 

037.651.       tiiird  part  J  it  was  resolved,  that  an  action  of  debt 

was  maintainable  by  one  of  the  devisees.  And  it 
was 'said,  that  though  the  lessee  by  this  means  became 
subject  to  several  distresses  and  actions,  without 
attornment,  yet  these  were  mischiefs  which  he  might 
prevent,  by  a  punctual  payment  of  his  rent, 
ante*  §  2.  q2.  It  has  been  stated  that  a  rent  service  is  dis- 

charged  by  the  eviction  of  the  tenant  out  of  the 
1  lD«t.  148  b.  ^hole  land,  from  which  the  rent  issues  ;  but  where 

only  part  of  the  land  is  evicted,  the  rent  will  be 
apportioned. 

33.  Where  a  right  of  common  is  established  on 

land  demised,  the  rent  cannot  be  apportioned  ait  law, 

as  there   is   no  eviction.      And  in   a  case  of  this 

kind,  the  Court  of  Chancery  refused  to  apportion  the 

.  rent,  because  the  lands  were  worth  more  than  what 

-  was  reserved. 

Jew  v.Thirk-      34.  The  plaintiff  was  lessee  of  divers  lands,  where- 

Ca.3i.    *    upon  an  entire  rent  was  reserved:   afterwards  the 

inhabitants  of  the  town  where  part  of  the  land  lay» 
claioiied  a  right  of  common  there,  and  upon  a  trial 
established  it.     This  not  being  an  eviction  of  ttib 
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land  at  law,  because  the  soil  was  not  recovered,  there 
could  be  no  apportionment  of  the  land  at  law  ;  there- 
fore a  bill  was  brought  to  have  the  rent  apportioned 
in  equity.  Seijeant  Maynard  insisted  that  such  an 
apportionment  had  frequently  been  decreed  in  equity  : 
but  it  appearing  that  the  lands  were  worth  the  rent 
reserved,  BAd  more,  the  Court  would  n^t-  decree  an 
apportionment. 

35.  With  respect  to  those  cases  where  a  rent  ser- 
vide  shall  be  apportioned  by  the  act  of  God,  it  is  said 

in  Roll's  Abridgement,  that  if  a  man  leases  land  for  Vol»  i.  236. 
life  or  years,  rendering  rent,  slnd  after  part  of  the 
land  is  surrounded  by  water,  this  will  not  make  any 
apportionmeilt  of  the  rent,  because  the  soil  remains, 
and  may  be  regained  again :  but  if  part  of  the  land 
be  surrounded  or  covered  with  the  sea,  this  will  make 
an  apportionment  of  the  rent  $  for  though  the  soil 
remains  to  the  lessee,  yet,  by  ordinaiy  intendment, 
there  is  no  probability  of  regaining  it. 

36.  If  land  demised  be  burnt  by  wild  fire,  yet  the  ideiri. 
rent  shall  not  be  apportioned,  for  the  land  remains 
ilotwidistatiding ;  and  cannot  be  so  consumed  but 
that  some  benefit  may  be  made  of  it 

dy.  A  rent  service  may  also  be  apportioned  by  act  CanipbeU's 
of  law :  as  where  a  moiety  of  a  reversion  is  extended  i^u  a  u 
Ujion  a  writ  of  ekgit,  the  rent  shall  be  apportioned,  237. 
and  the  lessor  shall  have  half  of  it,  as  incident  to 
the  reversion  that  remains  in  him. 

38.  So  where  a  husband  leases  for  years,  reserving  ijg,„^ 
rent,  and  dies,  and  his  widow  recovers  a  third  part  of 
the  reversion  for  her  dower,  she  shall  have  the  same 
proportion  of  the  rent:  for  in  all  these  cases  the 
ha^  apportions  th6  rent,  in  the  samcf  manner  as  it 
iHii^Mes  of  the  reversion^ 

Y  » 
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39.  At  common  law»  if  a  tenant  for  life 
before  the  day  on  which  the  rent  became  due,  where 
the  lease  determined  by  the  death  of  the  tenant  for 
life,  his  executors  could  not  claim  an  apportionment 
of  the  rent ;  nor  could  the  remainder-man  or  rever- 
sioner claim  that  part  of  it  which  accrued  during  the 
life  of  the  tenant  for  life :  so  that  the  tenant  paid 
tiothing. 

» 

40.  This  defect  in  the  law  produced  the  statute 
11  Geo.  II.  c.  19*  §  l^M   by  which  it  is  enacted, 
^<  That  where  any  tenant  for  life  shall  die  before  or 
on  the  day  on  which  any  rent  was  reserved  or  made 
payable,  upon  any  demise  or  lease  of  lands,  tene- 
ments,  or  hereditaments,  which  determined  on  the 
death  of  such  tenant  for  life  ;  that  the  executon  or 
administrators  of  such  tenant  for  life  shall  and  may, 
in  an  action  on  the  case,  recover  of  and  from  such 
under-tenant  or  under-tenants  of  such  lands,  &c.,  if 
such  tenant  for  life  die  on  the  day  on  which  the  same 
was  made  payable,  the  whole ;  or  if  before  such  day, 
then  a  proportion  of  such  rent,  according  to  the  time 
such  tenant  for  life  lived  of  the  last  year  or  quarter 
of  a  year,  or  other  time  in  which  the  said  rent  was 
growing  due  as  aforesaid ;   making  all  just  allow- 
ances, or  a  proportionable  part  thereof  accordingly/' 

41.  This  statute  only  extends  to  rents  reserved  on 
leases  which  determine  by  the  death  of  the  lessor; 
for  where  the  lease  does  not  determine  on  that 
event,  the  person  in  remainder  or  reversion  becomes 
entitled  to  the  whole  rent  due  from  the  day  of  pay- 
ment preceding  the  death  of  the  tenant  for  life. 

42.  The  Court  of  Chancery  has  extended  this 
statute  to  tlie  executors  of  a  tenant  in  tail,  who 
died  without  issue  some  days  hefoce  the  rent  became 
due. 
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48.  Tenant  in  tail,  remainder  to  the  defendant  in  Pagett 
fee,  leased  for  years ;  and  died  without  issue  a  week  bJ^% 
before  the  day  of  payment  of  the  half  year's  rent.  vol.  i.  p. 481. 
The  lessee  at  the  day  paid  all  the  half  year's  rent  to  j^^"  \g^^ 
the  defendant:   the  executor  of  the  tenant  in  tail 
brought  his  bill  for  an  apportionment  of  the  rent. 
Lord  Chancellor  Hardwicke— "  This  point  has  never 
been  determined ;  but  this  is  so  strong  a  case,  that  I 
shall  make  it  a  precedent.     There  are  two  grounds 
for  relief  in  equity.     The  first  arises  on  the  statute 
1 1  Geo.  II. :  the  second  arises  on  the  tenant's  having 
submitted  to  pay  the  rent  to  the  defendant.     The 
relief,  arising  upon  the  statute,  is  either  from  the 
strict  legal  construction,  or  equity  formed  upon  the 
reason  of  it.     And  here  it  is  proper  to  consider,  what 
the  mischief  was  before  the  act,  and  what  remedy  is 
provided  at  common  law.     If  tenant  for  life,  or  any 
who  had  a  determinate  estate,  died  but  a  day  before 
the  rent,  reserved  on  a  lease  of  his,  became  due,  the 
rent  was  lost :  for  no  one  was  entitled  to  recover  it. 
His  representatives  could   not,  because  they  could 
only  bring  an  action  for  the  use  and  occupation ;  and 
that  would  not  lie  where  there  was  a  lease,  but  debt 
or  covenant :  nor  could  the  remauider-man,  because 
it  did  not  accrue  in  his  time.    Now,  this  act  appoints 
apportioning  the  rents,  and  gives  the  remedy.     But 
there  are  two  descriptions  of  persons,  to  whose  exe- 
cutors the  remedy  is  given  :  in  the  preamble  it  is  one, 
having  only  an  estate  for  life ;  in  the  enacting  part, 
it  is  tenant  for  life.    Now,  tenant  in  tail  comes  ex- 
pressly within  the  mischief :  I  do  not  know  how  the 
Judges  at  common  law  would  construe  it;    but  I 
should  be  inclined  in  this  Court  to  extend  to  them. 
I  should  make  no  doubt,  where  this  is  the  case  of 
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tenant  in  tail  after  possibility  of  issue  extinct :  for  he 
is  considered  in  many  respects,  as  tenant  fw  life 
only.  He  cannot  suffer  a  recovery :  he  may  be  en^ 
joined  from  committing  waste,  such  as  hurts  the 
inheritance,  as  felling  timber ;  though  not  for  c<Hn<- 
mitting  common  waste,  being  considered  as  to  that 
as  tenant  in  tail;  Where  it  is  the  case  of  tenant  for 
years  determinable  on  lives,  he  certainly  must  be* 
included  within  the  act ;  though  it  says  only  tenant 
for  life  :  it  would  be  playing  with  the  words  to  say 
ptherwise.  These  cases  show  the  necessity  of  con- 
struing this  act  beyond  the  words.  Tenant  in  tail 
has  certainly  a  larger  estate  than  a  mere  tenant  for 
life :  for  he  has  the  inheritance  in  him,  and  may, 
when  he  pleases,  turn  it  into  a  fee ;  but,  if  he  does 
not,  at  the  instant  of  his  death  he  has  but  an  interest 
for  life.  Such  too  is  the  case,  of  a  wife,  tenant  in 
tail  ea^  provisione  mariti :  upon  this  point  I  give  no 
absolute  opinion.     As  to  the  equity  arising  from  this 

.  statute,  I  know  no  better  rule  than  this;  eguita^ 
^quitur  legem:  where  Equity  finds  a  rule  of  layr 
agreeable  to  conscience,  it  pursues  the  sense  of  it 
to  analogous  cases.  If  it  does  so  as  to  the  maxims 
pf  the  common  law,  why  npt  as  to  the  reasons  of  the 
acts  of  parliament  ?  Nay,  it  has  actually  done  so  on 
the  statute  of  forcible  entry,  on  which  this  Court 
grounds  bills,  not  only  to  remove  the  force,  biit 
also  to  quit  the  possession.  This  Court  extends  the 
reason  to  equitable  interests,  but  I  ground  my  opinion, 
in  this  case,  on  the  tenant's  having  submitted  to  pay 
the  rent     He  has  held  himself  bound  in  conscience^ 

,  for  the  use  and  occupation  of  the  land  the  last  b^lf 
^ear :  he  paid  it  to  the  defendant,  which  he  was  Wti 
bound  to  do  ip  |aw.    And,  in  such  a  qme,  (he 
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he  pays  it  to  shaU  be  accountable,  and  considered  as 
receiving  it  for  those  who  are  in  equity  entitled  thereto. 
The  division  must  be  that  prescribed  by  the  statute ; 
apd  then  the  plaintiff  is  entitled  to  such  a  proportion 
of  the  rent,  as  acci:ued  during  the .  testator's  life* 
Accordingly  it  was  so  decreed. 

44.  In  a  subsequent  case,  where  a  person  held 
from  year  to  year  under  a  tenant  in  tail,  the  Court  of 
Chancery  decreed  an  apportionment. 

45.  H.  Vernon  being  tenant  in  tail  of  estates  in  Vcmon  ?. 
the  county  of  Sussex,  died  on  the  17th  of  March,  an  2  Bro.^R, 
infant,  by  which  John  Vernon,  one  of  the  plaintifis,  ^^^' 
became  tenant  in  tail  of  the  estate  :  part  of  the  lands 

was  occupied  by  persons  holding  from  year  to  year, 
under  the  guardian ;  and  their  rents  were  payable 
at  Lady  and  Michaelmas-day,  which  demises  expired 
by  the  death  of  H.  Vernon.  These  rents  having  been 
paid  to  the  receiver,  the  question  was,  whether  the 
administratrix  of  H.  Vernon  was  entitled  to  %  pro- 
portion of  the  rents,  or  the  remainder-man  was  en- 
titled to  the  whole. 

The  Master  reported,  that  a  proportion  of  the  rent 
was  due  to  H.  Vernon'  on  the  day  of  his  death :  to 
which  the  remainder-man  took  an  exception,  that  he 
ought  to  have  certified  that  no  sum  was  due  to 
H.  Vernon  on  the  day  of  his  death ;  in  regard  that 
he  was  tenant  in  tail  of  the  estates  of  which  the 
Master  certified  the  said  rents  or  proportions  to 
be  due. 

Lord  Thurlow — **  The  case  of  Pagett  and  Gee 
seems  rather  to  be  a  decision  what  the  statute  ought 
to  have  done  than  what  it  has  done :  but  the  question 
here  seems  to  turn  on  another  ground;  that  the 
tenant  holding  from  year  to  year,  or  from  period  to 
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period,  from  a  guardian,  without  lease  or  covenant, 
cannot  be  allowed  to  raise  an  implication  in  his  own 
favour,  that  he  should  hold  without  paying  rent  to 
any  body.*' — ^The  exception  to  the  Master's  report 


Hawkm9 
V  Kelly 

8  Vci.  308.    was  over-ruled. 
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Section  1. 

HAVING  treated  of  the  several  kinds  of  real 
property,  both  corporeal  and  incorporeal,  and 
of  the  estates  that  may  be  had  therein  j  it  will  now 


Nature  of 

a  Title. 

1  Inst.  345  6. 


2  Comm. 
c.  13. 


possession. 
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be  necessary  to  consider  the  title  to  real  propert/j^ 
with  the  manner  in  which  it  may  be  acquired  or 
lost. 

2.  A  title  is  thus  defined  by  Lord  Coke,  Titubis 
estjusta  causa  possidendi  id  quod  nostrum  est.  Or  it 
is  the  means  whereby  the  owner  of  lands  hath  the 
just  possession  of  his  property.  But  Sir  W.  Black- 
stone  observes,  that  there  are  several  stages  or  de* 
grees  requisite  to  form  a  complete  title  to  lands  and 
tenements. 

3.  The  first  degree  of  title  is  the  bare  possession, 
or  actual  occupation  of  the  estate,  without  any  appa- 
rent right,  or  any  pretence  of  right,  to  hold  and 
Continue  such  possession.  This  may  happen  where 
one  man  disseises  another ;  or  where,  after  the.  death 
of  the  ancestor,  and  before  the  entry  of  the  heir,  a 
stranger  abates,  and  holds  out  the  heir.  In  these 
cases  the  disseisor  or  abator  has  only  a  mere  naked 
possession,  which  the  rig^^tful  owner  may  put  an  end 
to,  by  an  entry  on  th^  land ;  b\fik  in  ,t^e  ineantime» 
till  some  act  is  done  by  the  rightful  owner,  to  divest 
this  possession,  and  assert  his  title,  such  actual  pos- 
session is  prima  Jade  evidence  of  a  legal  title  in  the 
possessor ;  and  it  may,  by  length  of  time,  and  neg<- 
ligence  of  him  who  hath  the  right,  >by  degrees  ripen 
into  a  perfect  and  indefeasible  title ;  at  all  events 
without  such  actual  possession,  no  title  can  be  copi- 
pletely  good. 

4.  The  necessity  of  an  entry  by  the  heir,  upon  the 
death  of  the  ancestor ;  or,  where  that  is  prevented,  of 

Tit.  1.  §  24.    a  continual  claim,  has  been  already  stated.    In  the 

case  of  a  disseisin  or  ouster,  .there  must  also  be  an 

1  Inst.  252  6.  entry.     And  if  there  be  two  disseisors,  the  digseisee 

must  make  hip  entry  on  both ;  or  if  one.  (lisseisorii|s 
conveyed  the  lands  with  livery  to  two  or  three  p^r- 


Effect  of  an 
Entry. 
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» 

%om,  an  entiy  must  be  made  on  each  of-  them.  But 
if  the  disseisor  has  let  the  lands  to  several  persons  for 
years,  an  entry  on  one  of  the  lessees,  in  the  name  of 
the  whole,  will  be  sufficient  to  revest  all. 

5.  The  effect  of  an  entry  or  claim  is,  to  put  the 
person  who  enters  or  claims,  into  the  actual  posses- 
sion and  seisin  in  deed  pf  the  lands.    Thus  Littletou 

says — ^^  By  such  entry  he  shall  have  as  good  a  posses-  §  4\7, 418. 

sion  and' seisin  of  all  the  lands  and  tenements  whereof 

he  hath  title  of  entry,  as  if  he  had  entered  in  deed 

into  every  parcel.'*  And  speaking  of  continual  claim, 

he  says — ^^  presently  by  such  claim  he  hath  a  posses-  §^1^- 

sion  and  seisin  in  the  lands,  as  well  as  if  he  had 

entered  in  deed ;  although  he  never  had  possession 

pr  seisin  of  the  same  lands  or  tenements  bei^re  the 

said  claim.'' 

6.  The  next  step  to  ^  good  and  perfect  title  i^  tibte  ^^^  ^^ 

.  ,  ^     X..  .  1.   1  •     .,     .  Possession. 

i^ht  ot  possession,  which  may  reside  jin  o^e  Jiian, 
while  the  wtuai  possession  is  in  anothegr.  Thus  m 
the  case  of  a  disseisin,  abatement,  or  intrusian,  the 
right  of  possession  is  in  the  disseiaee  or  his  heir,  >whQ 
may  exert  it  whenever  he  thinks  prope^^  by  an  .eni?:^ ; 
mi  the  actual  possession  is  hx  the  dissew)!;*  ^bator^ 
or  intruder. 

7«  In  the  case  of  an  abatement  or  intraision,  ib»  ^  Inst- 237  i. 
descent  of  the  lands  tolla  the  entry :  for  :the  law  pre- 
sumes that  the  possession  which  is  transmitted  fiaom 
the  ancestor  to  iSie  heir,  is  rightful,  until  the  contrary 
b«  shown.  So  that  in  general  no  persoAi  can  recover 
possession  by  mere  entry,  on  lands  which  another 
hath  by  descent. 

8.1t  is  hovwever  enaqted,  by  the  statute  89  Han.  VUI. 
cSS.,  that  the  dying  seised  of  any  disseisor  of<ir  in 
any  nuMior^,  &c.  haying  no  right  ^r  tit^  ti»erein,  ekaii 
not  be  taken  or  deemed  to  be  such  descept  ip  hwifor 
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to  toll  or  take  avi^ay  the  entry  of  any  persons,  except 
that  such  disseisor  hath  had  the  peaceable  possession 
of  such  manors,  &c.  whereof  he  shall  so  die  seised, 
by  the  space  of  five  years  next  after  the  disseisin, 
without  entry  or  continual  claim.     But  the  feofiee  of 

1  Insu  238  a.  a  donor,  and  abators  and  intruders,  are  out  of  this 

^^^  *•  statute,  because  it  is  penal. 

Lh.  i  402.         9*  Where  a  pierson  who  has  a  right  of  entry  is 

under  any  legal  disability,  such  a^  infancy,  coverture, 
imprisonment,  insanity,  or  absence  from  the  realm  ; 
a  descent  will  not  take  away  the  right  of  entiy. 

10.  The  right  of  possession  is  of  two  sorts,  an 
apparent  right  of  possesion,  which  may  be  defeated 
by  proving  a  better ;  and  an  actual  right  of  posses- 
sion, which  will  stand  the  test  against  all  opponents. 

Gilb.TeD.2l.  Thus  where  a  person  was  disseised,  the  disseisor  had 

only  the  naked  possession,  because  the  disseisee  might 
enter,  and  evict  him ;  but  against  all  other  persons 
the  disseisor,  had  a  right,  and  in  this  respect  only 
could  he  said  to  have  the  jright  of  possession ;  for  in 
respect  of  the  disseisee,  he  had  no  right  at  all :  wheji 
a  descent  was  cast,  the  heir  of  the  disseisor  acquired 
the  jus  possessianis^  because  the  disseisee  could  nfot 

liit.  ( 385.     enter  upon  his  possession,  and  evict  him  ;  but  was 

iSalk.685.    put  to  his  real  action. 

'  11.  Where  the  person  who  has  the  actual  right  of 
possession  puts  in  his  claim,  and  brings  his  action 
within  the  time  prescribed  by  the  statutes  of  Umita^ 
Tit.3l.  C.2.  tions,  and  can  prove  by  what  unlawful  means  the 
person  in  possession  became  seised ;  he  will  then,  by 
judgement  of  law,  recover  that  possession  to  which  he 
had  such  actual  right :  but  if  he  omits  to  bring  his 
possessory  action  within  the  limited  time,  his  adver- 
sary may  imperceptibly  gain  an  actual  right  of  pes* 
sessicm. 
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12.  When  this  happens,  the  party  kept  outof  pos-  Right  of 
session  has  nothing  left  in  him  but  the  mere  right  of  ^*'°P*'*y* 
property,  or  jus  proprietatis^  without  either  possei»- 
sion  or  the  fight  of  possession  ;  his  estate  is  then  said 
to  be  devested,  and  turned  to  a  right.  It  is  devested 
because  the  right  owner  is  turned  out  of  possession  ; 
it  is  turned  to  a  right,  because  the  right  of  posses- 
sion, and  consequently  the  right  of  entry  is  lost;  and 
nothing  is  left  but  the  jtis  menrni^  or  mere  right  of 
property,  which  cannot  be  regained  by  a  possessory, 
but  only  by  a  real  action. 

IS.  Where  the  right  of  entry  into  lands  is  lost,  and  JJ'f  "/*■"* 
the  person  entitled  can  only  recover  by  a  real  action.  Estates. 
the  possession  is  said  to  be  discontinued.    Thus  Lord 
Coke  says,  a  discontinuance  of  estate  in  lands  or  i  Inst.  325 «. 
tenements  is  properly,  in  legal  understanding,  an 
alienation  made  or  suffered  by  tenant  in  tail,  or  any 
that  is  seised  in  outer  droits  whereby  the  issue  in  tail, 
or  the  heir  or  successor,  or  those  in  reversion  or  re- 
mainder,  are   driven  to  their  action,   and  cannot 
enter. 

14.  The  instances  of  discontinuance  mentioned  by 
Littleton,  %  593,  are,  1.  Where  an  abbot  aliened  the 
lands  whereof  he  was  seised  jure  ecclesicB  ;  in  which 
case  his  successor  could  not  enter  iato  them,  although 
the  right  was  in  him,  but  was  put  to  his  action. 
S.  Where  a  man  seised  in  right  of  his  wife  enfeoffed 
another  and  died ;  the  wife  could  not  enter,  but  was 
put  to  her  action.  3.  Where  a  tenant  in  tail  of  land 
enfeofis  another  and  has  issue,  and  dies ;  the  issue 
may  not  enter  into  the  land,  albeit  he  hath  right  and 
title  to  it,  but  is  put  to  his  action. 

15.  In  consequence  of  this  doctrine  it  has  been 
long  settled,  that  where  a  tenant  in  tail  discontinues  ^. 
the  estate  tail,  which  he  may  do  by  feoffinent  or  fine,  §  6. 
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the  person  to  whom  the  estate  tail  vA  transferred  by 
these  assurances,  acquires  the  right  of  possession  ; 
and  nothing  remains  in  the  issue  in  tail  but  tibe  mere 
right  of  property. 

What  con-         16.  The  union  of  the  possession,  the  right  of  pos* 

complete       session,   and   the  right  of  property^   cdnstftutes  a 

'^^^^^*  complete  title  to  lands,  tenementSi  and  herecQtaments. 

For  it  is  an  ancient  maxim  of  the  law,  diat  no  title  is 
completely  good,  imless  the  right  of  possession  be 
joined  with  the  right  of  property,  which  is  then  de- 

1  lost. 266a.  nominated  a  double  right:  and  when  to  this  double 
right  the  actual  possession  is  also  united ;  where 
£here  is,  according  to  the  expression  of  Fleta,  juris 
ei  seimue  conjunctio  ;  then,  and  then  only,  is  the  title 
completely  legal. 

Idem.  17.  Lord  Coke  has  thus  stated  the  whole  of  this 

doctrine. — "  It  is  to  be  known  that  there  is  jus  pro- 
ptiehtiSf  a  right  of  ownership;  jus  possessiamSj  a 
right  of  seisin  or  possession  ;  and  jus  proprietatis  et 
possessianiSj  a  right  both  of  property  and  possession. 
And  this  is  anciently  called  jus  dupUcatum^  or  droit 
dihoit.  For  example,  a  mail  may  be  disseised  of  an  acre 
«  of  land,  the  disseisee  hath  jf/5  froprietatis,  the  dissei- 

sor hath  jus  possesskmis  ;  and  if  the  disseisee  release 
to  the  disseisor,  he  h^iih  jus  proprietatis  et  possessiards. 

Title  b J  Re-       18.  Littleton  says,  where  a  man  has  two  titles  to 

lands,  one  a  more  ancient,  and  the  other  a  later  title, 

i  659.  if  he  comes  to  the  land  by  the  later  title,  yet  the  law 

will  adjudge  him  in  by  force  of  the  elder  title,  be- 
ciause  it  is  the  most  surie ;  and  when  a  man  is  adjudged 
in  by  force  of  his  elder  title,  this  is  said  a  remitter  in 
him  ;  as  if  tenant  in  tail  discontinues  his  estate,  after- 
wards disseises  the^  discontinuee,  and  so  died  seised,. 
hereby  the  tenements  descend  to  his  issue,  or  coodR 
inheritable  by  fbrce  of  the  entail ;  he  iit  reAUtiti^  fa 
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the  estate  tail,  as  his  €$der  title.  For  if  he  should  be 
m  by  fofce  of  the  descent,  then  the  discontitiuee 
might  have  a  writ  of  entry  sur  desseiwi  against  Mnii 
and  shotild  recover  the  tenements/.  But  itl^tsmuch*  ai 
he  is  in  his  remitter,  byfrn^ce  of  the  ttfl,  f  he  title  and 
interest  of  the  discontinuee  is  taken  away  and  de- 
feated. 

19-  A  principal  cause  why  such  heir,  in  the  case  Id.  $  661. 
aforesaid,  and  in  other  like  cases,  shall  be  said  in  his 
remitter,  is,  because  there  is  not  any  person  against 
whom  he  may  sue  his  writ  of  formedon  ;  for  against 
himself  he  cannot  sue,  and  he  cannot  sue  against  any 
other,  none  other  being  tenant  of  the  freehold.  For 
this  cause  the  law  doth  adjudge  him  in  his  remitter,^ 
scilicet,  in  such  plight  as  if  he  had  lawfully  recovered  " 
the  same  land  against  another. 

20.  Sir  W.  Blackstone  has  observed,  that  if  the  3  Comm.  20. 
subsequent  estate  or  right  of  possession  be  gained  by 

a  man's  own  act  or  consent,  as  by  immediate  purchase, 
being  of  full  age,  he  shall  not  be  remitted.  For  the 
taking  such  subsequent  estate  was  his  own  folly,  and 
shall  be  looked  upon  as  a  waiver  of  his  prior  right ; 
therefore  it  is  to  be  observed,  that  to  every  remitter 
there  are  regularly  these  incidents.  An  ancient 
right,  and  a  new  defeasible  estate  of  freehold,  uniting 
in  one  and  the  same  person ;  which  defeasible  estate 
must  be  cast  upon  the  tenant ;  not  gained  by  his  own  . 
act  or  folly. 

21.  Lord  Coke,  however,  says,  that  a  man  shall  l  Inst.  349  i. 
not  be  remitted  to  a  right  remedyless,  for  the  which 

he  can  have  no  action :  as  if  the  issue  in  tail  be  barred 
by  the  fine  or  warranty  of  his  ancestor,  and  the  free- 
hold is  afterwards  cast  upon  him^  he  shall  not  be  Vide  i  Saun^ 
remitted  to  his  estate  tail,  because  he  could  not  have  ^  2.  §  6. ' 
recovered  it  by  any  action. 
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1  Inst.  186.  2S«  The  modes  of  acquiring  a  title  to  real  pro* 
perty  are  two  onlyj  descent  and  purchase.  The 
former,  where  the  title  is  vested  in  a  person  by  the 
single  qieration  of  law :  the  latter,  where  the  title  is 
vested  by  the  person's  own  act  and  agreement* 
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TITLE  XXIX. 

DESCENT. 

CHAP.  IL 

Of  Descent  and  Consanguinity. 


1 .  Nature  of  Descent. 
3.  What  goes  to  the  Heir. 
S.  Of  Consanguinity. 

8.  Hlto  may  be  Heirs. 

9.  They  must  be  legitimate. 
1 3.  jfnd  natural-bom  Subjects. 


21.  But  a  Title  may  be  deduced 

through  an  Alien. 

22.  Or   Naturalized,    or    made 

Denizens. 

23.  Persons  attainted  can  neither 

inherit  or  transmit, 
26.  Corruption  of  Blood. 


Section  1. 

DESCENT,  or  hereditary  succession,  is  the  title  Nature  of 
whereby  a  person,  on  the  death  of  his  ancestor^  ^^sccnt. 
acquires  his  estate  as  his  heir  at  law.  An  heir,  there- 
fore, is  he  upon  whom  the  law  casts  the  estate,'imme- 
diately  on  the  death  of  the  ancestor  ;  and  an  estate 
so  descended  on  the  heir,  is,  in  law,  called  the  inhe- 
ritance. 

2.  Although  the  right  of  inheriting  be  known  to 
the  laws  of  every  civilized  country,  and  is  founded 
on  the  best  principles  of  reason,  yet  it  is  not  derived 
from  natural  law,  or  which  can  belong  to  any  man  in 
a  state  of  nature.  From  which  it  follows,  that  the 
numerous  and  arbitrary  rules  by  which  its  course  is 
either  directed  or  interrupted,  can  never  properly  be 
esteemed  or  objected  to,  as  violations  of  natural 
justice. 

Vol.  III.  Z 
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AVbatgoesto  3.  Not  only  every  thing  which  falls  under  the 
the  Heir.  denomination  of  real  estate  descends  to  the  heir,  but 
Tit.  1.  §  7.     ^]gQ  i^^if  looms,  and  all  such  other  chattels  as  are 

connected  with  the  freehold  f  as  wainscots,  benches, 
doors,  ¥^ndows,  and  t)ie  like. 

4.  Every  species  of  tree,  whether  timber  or  not, 
standing  at  the  death  of  the  ancestor,  as  also  their 
fruit,  and  grass  actually  growing,  though  ripe  for 
cutting,  descend  to  the  heir ;  but  com,  and  every 
other  vegetable,  produced  annually,  by  labour  aqd 
cultivation,  goes  to  the  personal  representative  of  the 
ancestor,  as  a  con^pensation  for  the  expence  of  rais- 
ing them. 
Of  Consftn-  5.  The  doctrine  of  descents,  or  law  of  inheritaiice 
gutnity.  .^  ^|j^  £j^^  simple,  depends  on  the  nature  of  kindred, 

and  the  several  degrees  of  consanguinity.  It  will 
therefore  be  first  necessary  to  state  the  true  notion 
of  this  Icindred,  or  alliance  in  blood.    . 

0.  Connnnguinity  or  kindred  is  defined  to  be,  rm- 
4n4um  perswwrum  ab  eodem  $tipite  dexendentium ; 
the  conneicion  or  relation  of  persons  descended  from 
the  same  stock.  This  consanguinity  is  either  lineal 
or  col^teral.  Lineal  ccMisanguinity  is  that  which 
subsist^  between  persons  of  whom  one  is  descended 
in  a  right  line  from  the  other  \  as  between  father, 
grandfather,  and  great  grandfather.  Eveiy  genera- 
tion, in  this  direct  Hneal  consanguinity,  constitutes  a 
degree,  reckoning  either  upwards  or  downwards* 
Collateral  consanguinity  is  that  whigh  subsists  between 
persons  lineally  descended  from  the  same  ancestor, 
who  is  the  stirps^  trunk,  or  common  stock,  but  who 
do  not  descend  the  one  from  the  qther. 
1  Inst.  23  h.       7-  The  method  of  computing  the  degrees  of  con.. 

sanguinity  by  the    canon  law,  which  our  law  has 
adopted,  is  as  follows : — We  begin  at  the  conunon 
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ancestor,  tfnd  reckon  dowawards ;  and  in  whatever 

degree  the  two  persons,  or  the  most  remote  of  them, 

ill  distant  from  the  common  ancestor,  that  is  the 

degree  in  which  they  ar6  said  to  be  related. 

.  8.  With  respect  to  the  persons  who  are  capable  of  Who  may  W 

claiming  an  estate  in  fee  simple,  as  the  heirs  of  one      *"* 

who  died  seised  thereof,  they  must  be  first  legitimate  ( 

secondly^  natural-born   subjects,  or  naturalized,  or 

made  denizens ;  thirdly,  not  attainted  of  high  treason  . 

or  felony,  or  claim  through  any  ancestor  who  was 

attainted  of  treason  or  felony.      > 

9*  No  person  can  succeed  to  an  estate  as  heir,  who  '^^^i  must 
IS  not  born  m  lawful  matrimony ;  for  it  is  a  maxim        ^ 
oriaw,  that  hwres  legitimus  est  quern  nuptue  demon^  i  Jn*^-  7  b, 
strant;  and  a  bastard,  heing^lius  nullius,  can  neither 
inherit  from  its  father  nor  mother ;  consequently  can 
have  no  heirs  but  his  own  children. 

10.  By  the  old  law,  if  the  husband  was  within  the  Mnst  126  a. 
four  seas,  and  his  wife  had  issue,  no  evidence  would  "' 

be  admitted  to  prove  such  issue  a  bastard,  unless  the 
husband  was  incapable  of  procreation.     But  Mr.  Har« 
grave  has  observed,  that  this  was  never  a  universal 
rule  ;  and  that  it  has  been  long  settled,  that  not  only 
j^oof  of  being  out  of  the  kingdom,  but  also  every  other 
kind  of  evidence  tending  to  prove,  the  impossibility,  Goodrigbt 
or  even  improbability,  of  the  husband's  being  the  4  Term  R. 
father,  is  admissible.     And  in  the  late  claim  to  the  ^^^* 
eaildom  of  Banbury,  the  House  of  Lords  adhered  to 
this  principle. 

11.  With  respect  to  posthumous  children,  the  rule  i  Inst.  123  6. 
formerly  wasj  that  they  must  be  born  within  nine  Hargravc^s 
months,  or  40  weeks,  after  the  death  of  the  husband,  ^""s.  Exer. 
But  now  the  Courts  consider  nine  months  merely  as 

the  usual  time,  and  do  not  decline  exercising  the  dis- 
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cretion  of  allowing  a  longer  space,  where  the  opinion 

of  physicians,  or  the  circumstances  of  the  case,  have 

Foster  r,       required  it.     In  a  late  instance,  upon  an  issue  directed 

S  Bro.  R.       out  of  Chancery,  a  child  bom  43  we^ks,  except  one 

**'•  day,  after  the  husband's  death,  was  found  to  be  legi- 

.  titnate. 
1  Inst.  8  6.         1^*  Where  a  widow  is  suspected  of  feigning  her- 
ft.  1.  123  6.     ggif  pregnant,  with  a  view  to  produce  a  suppositi- 
tious child ;  the  presumptive  heir  may  have  a  writ  de 
ventre  inspkiendo^  to  examine  whether  she  be  pregnant 
or  not ;  and  if  she  be  pregnant,  to  keep  her  under  a 
proper  restraint,  till  she  be  delivered. 
And  natutil-      13.  No  person  is  capable  of  inheriting  lands,  unless 
1*^  ^?***     he  is  a  natural-bom  subject,  or  naturalized  by  act  of 

parliament,  or  made  a  denizen  by  the  king's  letters 
patent ;  and,  by  the  common  law,  every  person  bom 
out  of  the  king's  dominions  or  allegiance,  was  deemed 
an  alien.  But  by  the  stat.  25  £dw.  III.  st.  2.  it  was 
enacted,  that  all  children  born  abroad,  whose  fathers 
and  mothers  were,  at  the  time  of  their  birth,  in  alle* 
giance  to  the  King,  and  the  mother  had  passed  the 
seas  with  her  husband's  consent,  might  inherit,  as  if 
born  in  England. 

14.  By  the  stat.  7  Ann.  c.  5.  it  is  enacted,  that  the 
children  of  all  natural-bom  subjects,  bom  out  of  the 
allegiance  of  Her  Majesty,  her  heirs  or  successors, 
shall  be  deemed  to  be  natural-bom  subjects.  And  by 
the  Stat.  4  Geo.  II.  c.  21.  reciting  that  doubts  had 
arisen  respecting  the  construction  of  the  stat.  7  Ann., 
it  is  enacted,  that^ll  children  born  out  of  the  ligeance 
of  the  Crown  of  England,  or  which  should  be  bom 
out  of  such  ligeance,  whose  fathers  were  or  should  be 
natural-bom  subjects  at  the  time  of  the  birth  of  such 
children,  should  by  virtue  of  the  said  act  of  7  Ann. 
and  of  this  act,  be  adjudged  to  be  natural-bom  sub- 
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jects ;  provided  liieir  fathers  were  not  attainted  of 
high  treason,  or  liable  to  the  penalties  of  higb  treason, 
in  case  of  their  returning  to  Great  Britain  or  Ireland, 
or  in  the  service  of  any  state  in  enmity,  with  the 
Crown  of  England. 

'  U.  By  the  statute  IS  Geo.  III.  c.  21.  it  is  enacted, 
that  all  persons  bom  out  of  the  ligeance  af  the  Crown 
of  England,  whose  fathers  were  or  should  be,  by 
virtue  of  the  statutes  7  Ann.  and  4  Geo.  II.,  entitled 
to  the  rights  and  privileges  of  natural-bom  subjects, 
should  be  deemed  natural-born  subjects. 

16.  In  consequence  of  these  statutes,  all  persons 
bom  out  of  the  King's  ligeance,  whose  fathers  and 
grandfathers  were  natural-born  subjects,  are  held  to 
be  natural-bom  subjects,  and, as^ such  are  capable  x)f 
inheriting. 

17.  It  was  held  in  the  reign  of  Charles  I.,  that  under  Bacon  r. 
the  Stat.  25  Edw.  III.  the  child  of  an  English  mer-  c^^f^' 
chant,  bom  abroad^  whose  mother  was  an  alien, 

should  inherit.  This  determination  was  founded  on 
the  principle  that  the  words  of  the  stat.  25  Edw.  III. 
'whose  fathers  and  mothers^  should  be  constmed  in  the 
disjunctive.  But  this  mode  of  constmction  has  been 
denied  in  the  fdlowing  case. 

18.  Henrietta  Knight,    a    natnral-bom    subject^  Doe  v.  Jones, 
quitted  the  kingdom,  and  married  Count  Duroure,  an  300/"^ 
alien,  by  whom  she  had  a  son,  born  abroad.    The 
question  was,  whether  this  son  was  capable  of  inhe- 
riting lands  in  England,  as  heir  to  his  mother. 

Lord  Kehyon  said,  that  supposing  there  existed  any 
doubts  respecting  the  meaning  of  the  stat.  25  Edw.  IIL 
yet  the  subsequent  statutes  operated  as  a  parliamen- 
tary exposition  of  it ;  particularly  the  stat  4  Geo.  II. 
c  31.  which  had  closed  the  question,  by  enacting  that 
all  children  bora  out  of  the  ligeance  of  the  Crown  ^ 
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whose  JkAers  were  iiatural*born  subjects,  should  he 
iiatural4M)ni subjects.  Andalso thestatl^GecILc.  SI, 
which  extended  the  same  privilege  to  grandchildren  ; 

1  Vent.  422.  but  sttll  confined  them  to  the  paternal  line :  from 

which  it  clearly  followed,  that  a  person  bom   ia 

foreign  parts,  and  oi  a  foreign  father,  did  not  denve 

inheritable  blood,  in  this  kingdom,  from  his  mother. 

ColUngwood       19.  If  an  alien  has  li^o  sons  bom  in  England,  the 

iVent!  413.   ^^^  may  inherit  from  the  other,  though  none  of  them 

2  Coinm.250.  can  inherit  to  their  father :  toit  the  descent  between 

them  is  immediate ;  and  one  shall  make  his  title  in  a 
writ  of  mort  dP ancestor  as  heir  to  his  brother,  without 
mention  of  the  father. 
Id.  416»  417.      .  30.  Formerly,  where  an  alien  was  medius  antecessor, 

no  title  could  be  derived  through  him  ;  but  still  an 
alien  does  not  impede  the   descent     Thus,  if  an 

«  *  • 

eldest  son  were  an  alien,  the  law  took  no  notice  of 

him ;  and  the  lands  would  descend  to  the  younger 

brother.     So  if  a  person  purchased  land,  and  died, 

leaving  no  relation  on  the  part  of  his  father,  but  an 

alien,  it  would  descend  to  the  heir  on  the  part  of  the 

mother. 

But  a  Title        SI.  By  the  statute   11  &  1«  WiB.  III.  c.  6.  it  is 

deSuced         enacted,  that  all  persons,  being  natural-bom  subject^ 

through  an     may  inherit  and  make  their  title  by  descent  from  any 

of  their  ancestors,  lineal  or  collateral,  altfaou^ 
their  father  or  mother,  or  their  ancestor,  through 
whom  they  derive  their  pedigree,  were  bom  out  of 
the  King's  allegiance.  But  by  a  subsequent  statute, 
25  Geo.  II.  c.  S9m  it  is  provided,  that  no  right  of  in- 
heritance shall  accrue,  by  virtue  of  the  former  statute, 
to  any  person  whatsoever,  unless  they  are  in  being, 
and  capable  to  take  as  heirs,  at  the  death  of  the 
person  last  seised:  with* an  exception  to  the  cas6 
where  lands  shall  descend  to  the  dau^ter  of  an  alien ; 
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wUch  descent  shall  be  devested  in  &vour  of  an^afVer- 

•  •  •      . 

bom  brother,  or  the  inheritance  shall  be  divided  with 
an  after-bom  sister  or  sisters ;  according  to  the  usual 
rule  of  descents.  *"^™»  ^-  ^- 

« 

53.  Where  an  alien  is  naturalized  bj  act  of  par*  or  naturali- 
liamenty  he  becomes  as  capable  of  inheriting,  as  if  ^^\^^  ^^^^ 
he  were  a  natural-born  subject.    If  an  alien  be  made 

a  denizen  by  the  King's  letters  patent,  and  then 
purchases  lands^his  son  boro  before  hi^  denization  {i^^*^^ 
cannot  by  the  common  law  inherit  those  lands :  but 
a  son  bom  afterwards  may^  even  though  his  elder 
brother  were  living.  For  the  father  before  denization 
had  no  inheritable  blood  to  comipunicate  to  his  ddest 
SOB ;  but  by  deniization  it  acquired  an  hei^ditable 
qjualityi  which  was  traosmitted  to  his  subsequent 
posterity.  If  he  had  been  naturalize^  such  ^dest 
son  might  then  have  inherited ;  for  that  cancels  all 
defects,  and  is  allowed  to  have  a  retrospective  energy,, 
which  simple  denization  has  not. 

^.  Persons  attainted  of  high  treason  or  felony  Penenaat* 
are  incapable  of  inheriting  lands,  or  of  transmitting  ^"^^  ^ 
them  by  descent  to  their  posterity.    Thus  Lord  Coke  or  traosmit. 
says, — ^'  If  a  man  be  attainted  of  treason  or  felony,  ^  lost.  8  a. 
he  can  be  heir  to  no  man,  nor  any  man  heir  to  him ; 
propter  deUctum ;  for  that  by  his  attainder  his  blood  is. 
corrupted ;  and  this,  corruption  of  blood  \%  so  high, 
as  it  cannot  absolutely  be  salved  and  restored*  but 
by  act  of  parliament." 

54.  A  person  may  however  inherit  from  one  of  his 
^parents,  though  the  other  were  attainted  of  treason 
or  felcmy ;  for  duplicafy^  sWfpuk  is  not  necessary  in 
descents. 

Thus  it  is*  stated  by  Jenkins  to  have  been  resolved  cent^  5^*'^' 
in  the  Exchequer  Chamber,  tibat  where  an  attainted  Ca.  27/ 
4[)erson  married  an  heirew,  and  bad  issue  by  her^  tl^at  2H[awk!p.c. 

Z  4  c  49-  M9.  * 
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issue  should  inherit ;  for  the  marriage  was  Iawful>  and 
the  issue  claimed  only  from  the  mother. 
1  Inst.  163  6.      25.  Lord  Coke  says,  if  a  man  be  seised  of  lands 

in  fee,  and  hath  issue  two  daughters,  and  one  of  the 
daughters  is  attainted  of  felony ;  the  father  dies, 
both  daughters  alive ;  the  one  moiety  shall  descend 
to  the  One  daughter,  and  the  other  moiety  shall 
escheat- 
Corruption  26.  There  is  a  farther  consequence  of  an  attainder 
1  In8t39l  b  ^^^  treason  or  felony,  which  is,  the  corruption  and 

extinction  of  all  hereditary  blood  in  the  person  at- 
tainted ;  by  which  he  is  rendered  not  only  incapa- 
ble himself  of  inheriting,  or  of  transmitting  his  own 
property  by  heirsjiip  ;  but  he  will  also  obstruct  the 
descent  of  lands  or  tenements  to  his  posterity,  in 
aH  cases  where  they  are  obliged  to  derive  their  title 
through  him,  from  any  remote  ancestor. 
Law  of  27-  This  doctrine  is  thus  explained  by  the  Hon. 

4Sfed!*72.     Charles  Yorke:— "  It  is  a  principle  in  aU  states, 

where  a  man  is  neither  a  subject  by  birth,  or  express 
compact,  or  has  voluntarily  renounced  the  mutual 
obligations,  to  consider  him  as  not  within  their  obedi- 
ence, or  even  notice :  but  when  he  has  forfeited  his 
civil  rights  by  crime,  he  is  regarded  as  still  subject 
-  to  their  power  j  and  in  every  respect  within  the  strict 
consideration  of  the  law :  that  the  ancient  common 
law  of  England  clearly  proceeds  upon  this  principle. 
Where  a  man  was  not  capable  of  civil  rights  by 
nature,  as  an  alien  bom,  and  never  naturalized,  being 
unknown  to  the  law,  he  was  excluded  from  inheriting, 
and  the  next  of  kin  within  the  all^iance,  who  did 
not  claim  under  him,  was  admitted :  or  where  he 
had  incurred  civil  disabilities,  by  his  own  voluntary 
'  act,  not  criminal ;  as  one  who  >entered  religion, 
or    abjured    the   realm,    he  was  taken    to     have 
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undergone  civil  death,  and  the  next  in  descent  entered. 
But  where  he  is  attainted  of  treason  or  felony,  the 
law  will  not  pass  him  over,  and  marks  him  out,  in  ret 
eXemphm  et  mfimiam..  Hence  it  is,  that  though  he 
Vras  never  in  possession,  nor  those  who  claim  under 
him  more  capable  of  inheriting  than  he,  by  reason  of 
the  consequential  disability  arising  from  the  attainder 
of  the  ancestor  j  yet  the  estate  will  be  interrupted  in 
its  course  to  the  collateral ;  and  escheat." 

28.  Thus  it  is  laid  down  by  Lord  Hale,  that  if  P-  C.  part  l. 
there  be  grandfather,  father,  and  son,  and  the  father 

is  attainted  and  dies  in  the  lifetime  of  the  grand-  * 

father,  the  son  cannot  inherit  an  estate  in  fee  simple 
from  the  grandfather:  because  he  must  necessarily 
derive  his  descent  through  his  father ;  which  he  cannot 
do  by  reason  of  the  attainder. 

29.  Where  there   were   two    brothers,    and   the  Grey's  Case, 

Dyer  274 

youngest  had  issue  a  son,  and  was  attainted  of  high  cfo.  car. ' 
treason,  and  executed ; ,  it  was  held  that  this  son  ^^' 
could  not  inherit  from  his  uncle ;  because  he  must  of 
Xiecessity  derive  his  descent  through  his  father. 

30.  A.  and  B.  were  brothers,  A.  was  attainted,  and  i  Vent.  416. 
had  issue  C,  and  died :  C.  purchased  lands  and  died 
without  issue.     Held  that  B.,  his  uncle,  could  not 

inherit  from  him ;  because  he  must  derive  his  descent 
through  A.,  who  was  the  medius  ancestor^  and  in- 
capable. 

31.  If  a  man  has  two  sons,  and  the  eldest  is  at-  Dyer,  48  a. 
tainted,  and  afterwards  the  father  dies  seised  of  an 

estate  in  fee  simple,  the  younger  brother  cannot  in- 
herit from  the  father ;  for  the  elder  brother,  though 
attainted,  is  still  a  brother,  and  no  other  can  be  heir 
to  the  father,  while  he  is  alive. 

This  was  considered  as  such  a  hardship,  that  in  Rot.  Pari. 
1  Hen.  IV.  a  petition  was  preferred  by  the  Commons  ^^^^'  ^"^^ 


to  the  King*  pnyixig»  that  wheve  the  ^lde^aoB»  dufin^ 
the  life  of  the  father*  wmi  attainted,  the  next  biotliMr 
might  notwithistandiiig  succeed,  9a  heir  to  his  fiith«r  r 
to  which  the  King  aoswered,-— ^  Let  the  coamaii^ 
law  run/' 

33.  It  is  however  a  geoeryl  rule;  that  the  attaii^der 

q£  a  person  who  need  not  be  mentioaed  in  the  de<- 

rivatipn  of  the  descents  does  not  impede^  let  tike 

ancestor  be  never  so  remote ;  there&Mre,  where  a 

person  may  claim  as  heir  to  aq  ancestor,  without 

being  obliged  to  derive   his  descent   through  an 

attainted  person^  he  will  apt  be  affected  by  his* 

attainder. 

Hob.  334;         33.  Xhus,  in  the  case  of  the  attainder  of  an  elder 

^'  son^  if  such  elder  son  dies  in  the  lifetime  of  his  father^ 

Ualet  P.  C.    without  issue,  the  younger  son  will  then,  inherit  from 

^^^^'  the  father ;  because  he  can  derive  his  descent  from 


him,  without  claiming   through  or  mentioning 
elder  brother. 
1  Inst.  8ff.         9^  Lord  Coke  says^  if  a  m^n  haa  issue  two  sons^ 
Pidm.  19.*^'  And  after  is  attainted,  and  one  of  the  sons  purchases 

lands,  and  dies  without  issue,  the  other  brother  shall 

be  heir :  for  the  attainder  of  the  father  only  coanpta 

the  lineal  blood,  imd  not  the  collateral  blood  between 

the  brothers,  which  was  vested  in  them  before  the 

attainder.    But  soaie  held,  that  if  a  man,  afier  a4r 

tainder,  have  issue  two  sons,  the  one  of  them  cannot 

be  heir  to  the  other,  because  they  could  not  be  heir 

to  the  father ;  for  that  they  never  had  any  iph^table 

Collingwood  blood  in  them.    It  is  howeyer  now  settled,  that  the 

1  Ventr.'4i3.  d^sceut^betwe^n  brothers  is  immediate }  therefore  that 

3  Salk,  129.    the  attainder  of  the  &ther  does  not  prevent  his  sonp 

from  inheriting  from  each  other;  for  though  the 
father  is  medium  dijffsrens  sm^guims^  jet  he  is  not 
medium  diffirens  kanrfiiUMis* 
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3d.  Sir  W.  Blackstone  observes,  that  corruption  of  2Comm.256. 
blood  being  looked  upon  as  a  peculiar  hardship,  there- 
fore in  most,  if  not  all,  the  new  felonies,  created  by 
parliament  since  the  reign  of  Heniy  VIII.,'  it  is  de- 
clared that  they  shall  not  extend  to  any  corruption 
of  blood. 

36.  By  a  statute  passed  in  7  Ann.  it  was  enacted, 
that  corruption  of  blood  should  cease  upon  the  death  • 
of  the  two  grandsons  of  James  II.  It  Kas  however 
been  revived  by  a  modem  statute,  39  Geo.  III.  c.93. 
But  by  a  subsequent  one,  54  Geo.  III.  c.  145.,  it  is 
confined  to  high  treason,  petit  treason,  and  murder ; 
and  to  the  crime  of  abetting,  procuring,  or  counselling 
the  same  *. 


With  respect  to  restitution  of  blood,  ride  Title  26,  c;  2.  §  44. 
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Section  1. 

ist  Canon.     r¥lHE-  first  rule  or  canon  of  descent,  as  laid  down 
Inheritances     X    by  Sir  W.  Blackstone,  is, — "  That  inheritances 

lineally  de->  . 

Bcend.  shall  lineally  descend  to  the  issue  of  the  person  who 

last  died  actually  seised,  in  infinitum  y  but  shall  never 
lineally  ascend." 
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To  explain  this  and  the  subsequent  canons  of 
descent,  it  will  be  necessary  to  premise  some  rules 
and  principles  of  the  common  taw,  which  are  appli- 
cable to  this  subject. 

jZ.  It  is  a  rule  of  the  common  law,  that  no  inherit-  Rule  that 
ance  can  vest,  nor  can  any  person  be  the  actual  hl^^^,^ 
complete  heir  of  another,  till  the  ancestor  is  previously  ventis. 
dead,  nemo  est  hceres  viventis.    Before  that  time,  the 
person  who  is  next  in  the  line  of  succession  is  called 
an  heir  apparent,  or  an    heir  presumptive.     Heirs 
apparent  are  such,  whose  right  of  inheritance  is  in  - 
defeasible,  provided  they  outlive  their  ancestor;  a<i 
the  eldest  son,  or  his  issue  j  who  must,  by  the  course 
of  the  common  law,  be  heir  to  the  father,  whenever 
he  happens  to  die.    Heirs  presumptive  are  such  who, 
if  the  ancestor  should  die  immediately,  would  in  the 
present  circumstances  of  things,  be  his  heirs;  but 
whose  right  of  inheritance  may  be  defeated  by  the 
contingency  of  some  nearer  heir  being  bom. 

3.  Another  rule  of  the  common  law  respecting  The  Ancestor 
descents  is,  tlfltt  no  person  can  properly  be  such,  an  ^2*^^^ 
ancestor,  as  that  an  inheritance  can  be  derived  from 
him,  unless  he  has  had  actual  seisin.    Or,  as  Lord 
Coke  expresses  it, — *^  A  man  that  claimeth  as  heir  i  ln$t.  lu. 
in  fee  simple  to  any  man  by  descent,  must  make 
himself  heir  to  him  that  was  last  seised  of  the  actual 
freehold  and  inheritance.*'     And  Lord  Hale  says —  Hjg^,  c.  li. 
<*  The  last  actual  seisin  in  any  ancestor,  makes  him, 
as  it  were,  the  root  of  the  descent,  equally,  to  many 
intents,  as  if  he  had  been  a  purchaser :  and  therefore 
he  that  cannot,  according  to  the  rules  of  descents, 
derive  his  succession  from  him  that  was  last  actually 
seised,  though  he  might  have  derived  it  from  some 
precedent  ancestor,  shall  not  inherit." 
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2Comm.209.      4«»  Sir  W.  Blackstone  says,  the  law  requires  this 

notori^  of  possession,  as  evidence  l^at  the  ancestor 
had  that  piloperty  in  himself,  which  is  to  be  trans- 
mitted to  his  heir.    The  seisin,   therefore,  of  any 
person  makes  him  the  root  or  stock  from  which  all 
futitre  inheritance,  by  right  of  blood,  must  be  derived ; 
which  is  briefly  expressed  in  the  maxim  of  f1eta» 
sdsinajacit  stipttem. 
5.  The  nature  of  seisin,  and  the  difference  between 
Tit.  l.§  23.    seisin  in  deed,  and  seisin  in  law,  has  been  explained 
Lit.  §  8.        ^^  ^  former  ti6e.     It  is  therefore  sufficiimt  here  to 
1  Iii3t.  1 1  b,   observe,  that  when  a  person  acquires  an  estate  in  fee 

Himple  in  land  by  descent,  it  is  necessary  that  he 
should  enter  on  the  lands  to  gain  a  9ei6in  in  deed,  in 
order  to  transmit  it  to  his  heir  $  for  if  he  has  a  seisin 
in  law  only,  it  will  not  be  sufficient. 
Id.  15  6.  6.  The  rule  is  the  same  with  respect  to  incorporeal 

hereditaments.    So  that  where  an  advowson  in  gross, 
-or  a  rent,  descends  to  a  person,  he  must  actually 
present  to  the  church;  and  receive  the  rent,  b^re 
he  can  become  the  stock  of  a  descent :  but  if  the  ad- 
vowson be  appendant  to  a  manor,  there  actual  seisin 
of  the  manor  will  give  a  seisin  of  the  advowson*. 
Exceptiops        7.  Where  an  ancestor  acquires  an  estate  by  his 
to  this  Rule,   ^i^^act,  that  is^  by  purchase,  he  is  in  many  cases 

allowed  to  transmit  it  to  his  heirs,  though  he  never 

had  actual  seisin  of  it  himself.    Thus  it  is  laid  down 

1  Rep.  98  a.  arguendo^  in  Shelley's  case,  that  if  a  fine  was  levied 

to  A.  in  fee,  and  afterwards,  bat  before  execution^ 
A.  died,  his  heir  might  enter ;  and  though  he  were 
the  first  that  entered,  yet  he  should  be  in  by  descent. 
It  being  a  rule,  that  where  the  heir  takes  any  thing 
which  might  have  vested  in  the  ancestor,  the  heir 
should  be  in  by  descent    It  was  however  observed^ 
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that  in  a  case  of  this  kind  the  heir  would  not  have 
been  in  direcdy  by  descent,  either  to  be  in  ward,  or 
to  have  had  his  age,  or  to  have  tolled  the  entry  of 
•one  who  had  right. 

8«  In  the  case  of  an  exchange,  if  both  parties  die  Id.  98  6. 
before  either  enters,  the  exchange  is  totally  void  j 
but  if  one  of  the  parties  enters,  and  the  other  dies  Ti'-  32*  c.  6. 
before  entry,  his  heir  may  enter,  and  shall  be  in  by 
descent. 

9.  Trust  estates  or  equitable  interests  in  lands  or 
tenements  may  be  transmitted  to  the  heir,  by  an 
ancestor  who  never  had  obtained  any  kind  of  seisin 
of  possession  whatever.  Thus  where  a  person  con- 
tracts for  the  purchase  of  a  real  estate,  and  dies  be-  P<^^«'  ^- 
fore  it  is  conveyed  to  him,  his  equitable  interest  will  i  Ves.  437. 
descend  to  his  heir,  if  not  disposed  of  by  will. 

10.  We  now  return  to  the  first  canon  of  descent.  Explanation 

^      !-•  u        u  J*      of  the  First 

m  consequence  of  which,  whenever  a  person  dies  Canou. 
seised  in  fee  simple  of  a  real  estate,  leaving  issue,  it 
immediately  descends  to  such  issue,  on  whom  the 
freehold  in  law  is  cast  before  entry. 

11.  It  being  a  rule  of  law  that  the  freehold  shall  A  Descent 
never,  if  possible,  be  in  abeyance,  lands  always  descend  feated  by  tke 
to  the  person  who  is  heir  at  the  time  of  the  death  of  ^^^^  ®C^. 

1  1  t     a  »       1  /»         1  .      nearer  Heir. 

the  ancestor ;  but  such  descent  may  be  defeated  by  i  j^^^^  ]  i  ^^ 
the  subsequent  birth  of  a  nearer  heir. 

12.  Thus  where  a  person  dies  leaving  his  wife 
ensient,  the  common  law,  not  considering  the  infant 
in  ventre  matris  to  be  in  existence,  casts  the  freehold 
on  the  person  who  is  then  heir.  But  when  the  post- 
humous child  is  born,  his  guardian  may  enter  upon 
such  heir,  and  take  the  estate  from  him. 

IS.  It  was  formerly  doubted  whether  in  a  case  of 
this  kind  the  posthumous  child  was  entitled  to  the 
profits  from  the  death  of  his  ancestor,  or  only  from 
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the  time  of  his  birth.  But  in  a  modem  case  Lord 
Goodtide  v,  c.  J.  De  Grey  laid  it  down  as  clear  law,  upon  the 
infra.     *      authority  of  a  case  in  the  year  books,  Trin.  9  Hen,  VI, 

S5  a.  that  a  posthumous  child  was  not  entitled  to  any 
profits  received  before  his  birth  ;  because  the  entry 
of  the  heir  was  congeable,  till  the  posthumous  child 
was  bom. 
I  Inst.  116.       14.  If  a  man  has  issue  a  son  and  a  daughter,  and 
the  son  purchases  lands  in  fee,  and  dies  without  issue ; 
the  daughter  shall  inherit  the  land  from  him.     But  if 
afterwards  the  father  has  issue  a  son,  this  son  shall 
enter  into  the  land,  as  heir  to  his  brother,  and  oust 
^   his' sister. 
Bro.Ab.Tit.       15.   So  where  a  son  purchased  land,  and  died 
1^"^'       without  issue,    his  uncle  entered  as  his  heirj  two 
years  after  the  father  had  issue  another  son,   and 
it  was  held  that  such  other  son  might  enter  on  his 
uncle. 
Exclufiion  of       iQ^  xh^  last  clause  of  the  first  canon  of  descent, 

the  asccDdine 

Line.  by  which  parents,  and  all  lineal  ancestors,  are  excluded 

from  succeeding  to  the  inheritance  of  their  o&pnag^ 
is  derived  from  the  feudal  law,  in  which,  we  have 

V^^^'  ^'^*  seen,   it  was  a  settled  maxim  that  the   ascending 

line  should  in  no  case  inherit.  This  rule  was  fully 
established  in  England  in  the  time  of  Henry.  II.;  for 

Lib.  7.  c.  1.^    Glanville  writes,  fuBreditas  nunquam  autem  naturcJiter 

ascendiU  And  it  was  probably  derived  immediately  to 
US'  from  the  customs  of  Normandy. 

3Rep.40<i.        17'  "  If  (says  Littleton,  §  S.)  there  be  father  and 

i2Mod.  623.  son,  and  the  father  hath  a  brother  that  is  uncle  to 
the  son,  and  the  son  purchase  land  in  fee  simple,  and 
die  without  issue,  living  his  father ;  the  uncle  shall 
have  the  land,  as  heir  to  the  son,  and  not  the  father, 
yet  the  father  is  nearer  of  blood :  because  it  is  a  maxim 
in  law,  that  inheritance  may  lineally  descend,  but  not 
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aficaid.  Yet  if  the  son,  in  this  case,  die  without 
issue,  and  his  uncle  enter  into  the  land,  as  heir  tQ 
the  son,  as  by  law  he  ought,  and  after  the  uncle  dieth 
without  issue  living  j  the  father  shall  have  the  land, 
3s  heir  to  the  uncle,  and  not  as  heir  to  the  son. 

18.  Lord  Coke  has  observed  on  this  passage*  tltet  i  Inst,  ll  b. 
if  tlie  uncle  does  not  enter,  the  father  caanot  inherit 

from  htm ;  because  he  must  make  himself  heir  to  the 
person  last  seised,  which  the  uncle  ^as  not ;  fp?  the 
perscm  last  seised  was  the  son,  to  whom  the  father 
cannot  make  himself  heir. 

19.  A  fatheir  or  mother  may  however  be  cousin  to- 
their  own  child,  and  in  that  relation  may  inherit  frcHDi 
him,  notwithstanding  the  relation  ^'  father  pr  mo^ 
then 

20.  A  son  died  seised  of  lands  in  fee,  without  issue,  Eastwood 
or  br<^er  or  sister,  but  leaving  two  cousins  his  heirs  o  p^'w^^*  *  "^ 
at  law,  Pne  of  whom  was  his  own  mother.     And  the  Gi4. 
question  was,  whether  the  mother  could  take  as  heir 

to  her  son.  It  was  determined  by  Sir  J.  Jekyll,  M.  JL 
that  though  a  father  or  mother  could  not,  as  father 
or  mother,  inherit  immediately  after  their  son,  yet  if 
the  case  should  so  happen,  that  the  father  or  mother 
were  couaia  to  the  son,  and  a^  such  his  heir,  they 
Slight  take  notwithstanding ;  and  that  here,  though 
the  heir  wae  also  mother,  this  did  not  hinder  her  from 
taking  in  the  capacity  w  relation  of  cousin. 

21.  The  second  canon  or  ruleof  descent  is,— -<^  that  2ci  Canon. 
the  male  isaue  shaU  be  admitted  before  the  female."  ^^^  S" 
Thus  sons  shall  be  admitted  before  datighters ;  or,  aa  Females. 
Lord  Hale  expresses  it,  **  in  descents  the  law  prefers  Hist,  c  n. 
the  worthiest  of  blood ;  th^efbre  the  son  inherits  and 
excludes  the  daughter.    The  brother  is  preferred 
before  the  sister,  the  uncle  before  the  aunt.''   But 
dat^tefs  succeed  before  collateral  relations ;  and  in 
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3d  Canon. 
Tie'eldett 
Hale  suc- 
ceeds. 


Wright's 
Ten.  31. 


•all  cases  6f  descent,  females  are  preferred  to  moi^ 
2Comin«2l4.  temote  males-;  our  law  steering  a  middle  course  be- 
tween the  absolute  rejection  of  females,  and  the  put- 
ing  them  on  a  footing  with  males. 

22.  The  third  canon  or  rule  of  descent  is, — *^that 
where  there  are  two  or  ^rnore  males,  in  equal  degree, 
the  eldest  only  shall  inherit,  but  the  females  all  toge- 
ther." The  doctrine  of  primc^niture  is  al8o<^feudal 
t>rigin ;  for  though  upon  the  first  introduction,  of 
liereditary  feuds,  they  descended  to  all  the  sons,  yet 
that  course  was  changed  by  a  constitution  of  the 
<Emper(Mr  Frederick.  This  practice  appears  to  have 
been  first  introduced  into  England  by  WiUiam  I. 
but  was  only  applied  to  honoraiy  and  military  feuds 
which  could  not  be  divided  without  great  incon- 
venience. - 
Lib.7.c.  8.       ^*  Thus  we  learn  from  Glanville,  that  in  the  reign 

of  Heniy  II.  estates  held  -by  military  service  descended 
to  the  eldest  son  only;  and  estates  held  in  socage  were 
partible  among  all  the  sons.  Cum  qtds  ergo  httredi^ 
totem  habens,  moriatur^  si  unicum  JiJium  heerodem 
hdbuerit  mdistincte  verum  est  quod  filius  iUe  palri  sua 
succeditm  totum.  Si  phires  reUqtieritJUioSt  tmm  di9tm- 
guiturtttnjmiUeJueritmiles^  sroe  per  feudtim  miktare 
tenens^  ma  Bber  sokemannus  ;  quia  si  miles  Juerit,  vel 
per  vHUiam  tenens^  tunc  secundum  jus  regrd  AngluB^ 
primogemtus  JUius  patri  succedit,  in  totum.  Ita  quod 
mMus'Jratruni  suorum  partem  inde  de  Jure  petere 
.  .  potest.  Si  vero  Juerit  Uber  sokemannus^  tunc  quidem 
dioiditur  hareditas  inter  omnes  JtUoSf  quotquot  sunt^ 
per  partes  equates. 

^4.  The  right  of  primogeniture  appears  however 

to  have  been  fully  establishedin  the  re%n  of  Hen.  Ill, 

in  socage  latids,  as  well  as  in  those  held  by  a  militaiy 

64  b.  Service. .  For  Bracton,  in  stating  the  law  of  descents^' 
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says-— 5i  qtds  plwres  habetfitioSy  jus  proprietatis  sem- 
per descendit  ad  prmogemivmy  eo  quod  ipse  inventus 
-est  prima  in  rerum  natura. 

25.  As  to  the  females,  all  being  equally  incapable  But  Females 
of  performing  any  militaiy  service,  there  could  be  no  '^'^''''  ' 
Ireasan  for  preferring  the  eldest ;  and  therefore  Little- 
ton states  the  law  to  be,  that  where  a  man  or  woman,  i  241. 
seised  of  lands  in  fee  or  in  tail,  hath  issae  but  daugh- 
ters, they  shall  all  equally  inherit,  and  make  but  one  Tit.  19.  f  1. 
heir,  and  are  called  parceners  by  descent. 

26.  The  fourth  canon  or  rule  of  descent  is,  4thCanon.. 
**  That  the  lineal  descendants  in  infinitum  of  any  presentation. 
person  deceased  shall  represent  their  ancestor ;  that 

is,  shall  stand  in  the  same  place  as  the  person  himself 
would  have  done,  had  he  been  living.*' 

**  Hence  it  is  (says  Lord  Hale)  that  the  son  or  iilst.  c.  ll. 
grandchild,  whether  son  or  daughter,  of  the  eldest 
son,  succeeds  before  the  younger  son  ;  and  the  son 
or  grandchild  of  the  eldest  brother  before  the  youngest 
brother.  And  so  through  all  the  degrees  of  succes- 
sion, by  the  right  of  representation,  the  right  of 
proximity  is  trattisferred  from  the  root  to  the  branches, 
and  gives  them  the  same  preference  as  the  next  and 
worthiest  of  blood."  . 

27.  It  follows  from  this  rule,  that  the  nearest  rela-  l  Instio  6. 
tion  is  not  always  the  heir  at  law,  as  the  next  cousin 

Jure  representationis  is  preferred  to  the  next  cousin 
jtgre  propinquitatis.    And  the  taking  by  representation 

is  called  succession  per  stirpes^  according  to  the  roots ; 

since  each  branch  inherits  the  same  share  that  their 

root  or  stirps,  whom  they  represent,  would   have 

taken." 

.    28.  "  This  right i(continues  Lord  Hale)' transferred  Hist.  c.  U. 

by  representation,  is  infinite  and  'unlimited,  in  the 

degree  of  those  th^t  descend  from  the  represeiitedr 
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For  the  son,  the  grandson,  and  the  great  grandson, 
^d  so  in  infinitum,  enjoy  the  same  i»rivilege  of  repre- 
sentation as  those  from  whom  they  derive  their  pectt- 
gree  had,  whether  it  be  in  descents  lineal  or  trans- 
versal ;  ther^ore,  the  great  grandchild  oF  the  eldest 
brother,  whether  it  be  a  son  or  a  daughter,  shaD  be 
preferred  before  the  younger  brother,  because  though 
the  female  be  less  worthy  than  the  aaale,  yet  she 
stands  in  right  of  representation  of  the  ddest  brother, 
who  was  more  worthy  than  the  younger.'' 
Idem.  S19.  So,  '*  if  a  man  have  two  daughters,  and  the 

eldest  dies  in  the  life  of  the  father,  leaving  six 
daughters,  and  then  the  father  dies,  the  youngest 
daughter  shall  have  an  equal  share  with  the  other 
six  daughters,  because  they  stand  in  representatum 
and  stead  of  their  mother,  who  could  have  bat  a 
moiety." 
5th  Canon.  80.  The  fifth  canon  or  rule  of  descent  is,  «  Tliat 
Descents.       ^^  failure  of  lineal  descendants  or  issue  of  the  person 

last  seised,  the  inheritance  shall,  descend  to  his  col* 

lateral  relations,  being  of  the  blood  of  the  first  pur- 

chaser,  subject  to  the  three  preceding  rules.- 

The  Heir  SL  It  is  a  maxim  of  the  common  kw,  that  no 

scended  from  p6i*son  can  inherit  an  estate  unless  he  ia  descended 

^e  first        ffQuj  the  g^t  purchaser  or  acquirer  of  it.    This  rule 

xurchaser.  •■ 

1  Inst.  ]  2  a.  is  to  be  found  in  the  Grand  Ceusttumier  of  Normimdy» 

C«  25.,  from  whence  it  was  introduced  here,  and  ik 
plainly  derived  frcnn  the  feudal  law,  Fbr  when  feods 
first  became  hereditary,  no  person  cbuld  succeed  to 
hjeudum  nwum  but  the  lineal  descendants  of  the  first 
acquirer,  who  was  called  the  perqtdsitar*  So  that  tf 
a  person  died  seised  of  a  feud  of  his  own  acqnnring; 
without  leaving  i3sue,  it  did  not  go  to  his  brothers, 
but  reverted  to  the  donor.  If  it  wssjeudum  antiquum^ 
that  ils,  if  it  had  descended  to  the  proprietor  from  anjr 
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of  hb  dncestors,  then  his  brotbers^  or  such  other  cei* 
htend  relations  as  were  descended  firom  the  person 
who  first  acquired  it,  might  succeeds 

,  32.  When  the  feudal  rigour  was  in  part  abated^  a  2Conim.22i. 
method  was  invented  to  let  in  the  collateral  relations 
of  the  first  purchaser  to  the  inheritance^  by  granting 
^fiudum  novunij  to  hold  utfiuimn  antigufm ;  that 
is,  with  all  the  qualities  annexed  to  a  feiid  derived 
from  his  ancestors ;  and  then  the  collateral  relations 
were  admitt^  to  succeed,  even  in  htfimtum ;  because 
tiiey  might  have  been  of  the  Uood  of  the  first 
imaginary  purchaser. 

SS.  In  imitatioii  of  this  rule,  it  has  long  been  idem  222. 
established  in  England*  that  every  acquisition  of  an 
estate  in  &e  simple  by  purchase,  shall  be  considered 
as  a  feudvm  antiquumj  or  feud  of  indefinite  antiquity^ : 
therefoore  tiie  collateral  kindred  of  the  grantee,  or 
descendants  from  any  of  his  lineal  ancestors,  by 
whom  die  lands  jnight  possibly  have  been  purchased^ 
are  capable  of  being  padled  to  the  inheritance. 

34.  But  where  an  estate  has  really  descended,  in  ft 
course  of  inheritance,  to  the  person  last  seised,  the 
strict  rule  of  the  feudal  law  is  still  observed ;  and 
none  are  admitted  but  the  heirs  of  thoiae  through 
whom  the  inheritance  has  passed ;  for  all  others  hava 
demonstrably  none  of  the  blood  of  the  first  pur- 
chaser in  them. 

35.  Thus  Lord  Hale  says,  if  the  son  purchases  Hist.  c.  11. 
land,  and  dies  without  issue,  it  shall  descend  to  the  ^^^- 
heirs  on  the  part  of  the  father ;  and  if  he  leaves 

none,  then  to  the  heirs  on  the  part  of  the  mother : 
because  though  the  son  has  both  the  blood  of  the 
father  and  the  mother  in  him,  yet  he  is  of  the  whole 
blood  of  the  mother ;  and  the  consanguinity  of  the 
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mother  are  CMsangtdnei  cognati  of  the  scm. 
other  side,  if  the  father  had  purchased  lands,  and  it 
had  descended  to  the  son,  and  the  son  had  died 
without  issue,  and  without  any  heir  on  the  part  of 
the  father ;  it  should  never  have  descended  in  the  line 
of  the  mother,  but  escheated.    For  though  the  con- 
sanguinei  of  the  mother  were  the  consanguinei  of  the 
son,  yet  they  were  not  of  consanguinity  to  the  father, 
who  was  the  purchaser.     But  if  there  had  been  none 
of  the  blood  of  the  grand&ther,  yet  it  might  have 
resorted  to  the  line  of  the  grandmother;  because 
her  consanguinei  were  as  well  of  the  blood  of  the 
father,  as  the  mother's  consanguinity  is  of  the  blood 
of  the  son :   consequently,  also,  if  the  grandfather 
had  purchased  lands,  and  they  had  descended  to  the 
father,  and  from  him  to  the  son,   if  the  son  had 
entered,  and  died  without  issue,  his  fathers,  brotherst 
or  sisters,  or  their  descendants ;  or  for  want  of  them, 
his  grandfather's   brothers  or  siisters,  or  their  de^ 
scendants ;  or  for  want  of  thenx^hisgreat  grand&ther's 
brothers  or  sisters,  or  their  descendants ;  or  for  want 
of  them«  any  of  the  consanguinity  of  the  great  grand- 
father,  or  brothers  or  sisters  of  the  great  grandmother, 
or  their  descendants,  might  have  inherited ;  for  the 
consanguinity  of  the  great  grandmother  was  the  con- 
•  sanguinity  of  the  father :   but  none  of  the  line  of 
the  mother  or  grandmother,   viz.  the  grandfather's 
wife,  should  have  inherited  ^  for  that  they  were  not 
of  the  blood  of  the  first  purchaser.    And  {he  same 
rule  e  converso  holds  in  purchases  in  the  line  <^  the 
mother  or  grandmother :  they  shall  always  keep  in 
the  same  line  that  the  first  purchaser  settled  them 
in.   •  ... 

Descents  ex       36.  It  foUows,  that  where  lands  descend  to  a  per- 
a  omSinMr*  son  on  the  part  of  his  father,  none  of  his  relations 
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on  the  part  of  his  mother  can  inherit  them.  And  l  lost.  12  a. 
vke  versa  where  lands  descend  to  a  person,  from  his  \|^ite  ^  ^* 
mother,  no  relation  on  the  port  of  his  father  can  2Bos.&Pull 
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inherit    them.      Inheritances  of  this  kind  cannot  1  ii^^'isa. 
however  be  created  by  any  act  of  the  parties :  for  if  ^^H'  ^ 
a  person  gives  lands  to  another,  to  hold  to  him  and  . 
his  heirs,  on  the  part  of  his  mother ;  yet  the  heirs  on 
the  part  of  the  father  shall  inherit.    For  no  man  can 
create  a  new  kind  of  inheritance,  not  allowed  by  the 
law ;  therefore  the  word%  on  the  part  of  his  mother^, 
are  void. 

37.  Where  a  person  is  seised  in  fee  siinple  by  what  Acts 
descent  es  parte  patema  or  matema^  there  are  many  ^^  "^^^^  ^* 
acts  whicli  may  be  done  by  such  a  person,  that  will 

operate  so  as  to  make  him  a  new  purchaser  of  the 
estate;  by  which  means  it  will  become  a  feud  o^ 
indefinite  antiquity,  and  descendiUe  to  his  heirs 
general,  whether  of  the  paternal  or  maternal  line. 

38.  Thus  Lord  Coke  sicys,  if  a  person  be  seised  of  1  inst.  12  K 
lands,  as  heir  of  the  part  of  his  mother,  and  makes 

•a  feoffinent  in  fee,  and  takes  back  an  estate  to  him 
and  to  his  heirs,  this  is  a  new  purchase :  and  if  he 
dies  without  issue,  the  heirs  of  the  part  of  the  father 
'  shall  inherit. 

Mr.  Hargrave  has  observed  on  this  plassage,  that 
Lord  Coke  must  be  understood  to  speak  of  two 
distinct  conveyances  in  fee.  The  first  passing  the 
use,  as  well  -  as  the  possession,  to  the  feofiee,  and  so 
completely  divesting  the  feoflfor  of  all  interest  in  the 
land ;  and  the  second  regranting  the  estate  to  him. 

So  if  a   person  seised  es  parte  matema  makes 
a  feoffment  in  fee,  reserving  a  rent  to  himself  and 
his  heirs,  this  rent  will  go  to  the  heirs  ex  parte  patema ; 
because  the  feoffinent  in  fee  was  a  total  disposition  of 
the  estate ;  and'  the  rent  waa  acquired  by  purchaae^ 
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$9.  Tlie  re&ewal  of  a  lease  for  Ih^es  being  conai*^ 

dcred  ra  a   new  aoquiaitioSQ,  the  person  xenewii^ 

beoomes  a  purchaier,  and  the  desoeat  is  thereby 

altered. 

Mftun  ?.  ;^  Elizabeth  Msecm  having  purchased  a  lease  fiar 

Free,  in  cha.  three  lives>  died,  leaving  Maiy  her  daughter  and  heu» 

^  ^  ^'  an  infant    Two  of  1^  lives  being  dead^  the  guardians 

of  the  infimt,  out  of  the  proits  of  the  estate,  took  a 
new  lease  to  the  infant  and  her  heirs,  fw  three  ne v 
lives ;  and  afterwards  the  infiint  died  without  issue* 
The  question  was,  whether  this  lease  should  descend 
to  the  heirs  of  tihe  in£mt  cm  parte  paierna  or  materna^ 
It  was  contended  that  it  should  go  to  the  heirs  er  perA? 
matema^  being  a  renewal  oidy  of  the  dd  lease,  and 
under  the  old  trust.  For  if  the  infimt  heir  had  died 
without  issue  beforo  the  renewal,  living  the  surviving' 
•cestui  que  vie,  there  had  been  no  question  of  it ;  and 
'so  ought  the  new  lease,  being  renewed  out  of  tte 
profits  of  the  old  lease. 

The  Master  of  the  Rolb  held  that  tbe  renewed 

iease  was  a  new  acquisition^  which  vested  in  the 

daughter  as  a  purchaser ;  therefore  it  should  fint 

go  to  the  heirs  of  the  part  of  the  &then    The  Loud 

Keeper  Harcourt  coining  into  Court,  said  be  was  of 

the  same  opinion, 

Fiersoa  v.  41.  In  a  sidbsequent  case,  exactly  similar,  it  was 

1  Atk!  480.    objected  that  the  renewal  was  am  act  done  by  a  guar* 

'  dian  only^  during  the  minority ;  and  ought  ngt  to 

prejudice  any  who  take  by  reptesentation ;  it  being 

merely  voluntary,  aad  not  of  necessity.    But  Lord 

Haidwicke  answered,  that  if*  this  had  been  wantonly 

.  done  by  the  guardian,  without  any  real  b^iefit  to  tbe 

inftht,  it  would  have  been  proper  to  have  come  mto 

a  court  4^  equity  to  b&  relieved  against  k.    But  here 

was  a  5«A  and  reasonable  occasion  £9t  what  die 

5 
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guardian  had  dime :  here  one  life  being  dead,  suiren* 
dering  the  old  and  taking  a  new  lease  was  the  most 
beneficial  purchase  for  the  infant  that  could  be ; 
theref(»^  ought  to  have  the  same  consequence  as  if 
done  by  the  infant  herself,  at  her  full  age ;  and  go 
to  her  heirs  e.r  parte  patema.  That  the  case  of 
Mason  r.  Day  was  exactly  in  point. 

42*  A  trust  estate  being  descendible  in  the  same 
manner  as  a  legal  one,  where  the  trust  estate  descends 
from  the  mother,  it  will  go  to  the  heirs  e^  parte  tna^ 
tema :  but  where  the  legal  estate  descends  ex  parte 
matemay  and  the  trust  estate  ex  parte  patema^  or 
^rice  versa,  the  trust  estate  will  merge  in  the  legal,  and 
txHfa  will  fdlow  the  line  dirough  which  the  legal 
estate  descended. 

43.  Seijeant  Selby  agreed  for  the  ptirchase  of  die  Ooodright 
estate  in  questioiv  and  paid  for  it,  but  died  before  n^^77j 
any  conveyance  was  made ;  havii]^  by  his  will  devised 
all  bis  real  and  personal  estate  to  his  wife,  in  trust  to 
educate  and  maintain  his  son,  until  he  should  attain 
tiie  age  of  21  years ;  and  afterwards  in  trust  to  con- 
^^y  all  the  rest  of  his  real  estate  to  his  son  and  fats 
h^rs.  After  the  testator's  death,  the  estate  was 
conveyed  to  Mrs.  Selby,  who  died  before  the  son 
attained  $1 ;  but  he  afterwards  attained  that  Bge^ 
and  died  in  possession  of  the  estate.  The  lessor  of 
the  plaintiff  was  his  heir  at  law  on  die  part  of  Ms 
mother^  and  the  defendants  were  his  heirs  at  law  on 
the  part  of  his  fadier's  mother. 

Lord  Mansfield  said, — "  Serjeant  Selby,  after  his 
purchase,  was  owner  of  the  equitable  estate,  and  had  a 
right  to  go  into  Chancery  to  compel  a  conveyance. 
After  bis  death  the  vendor  conveyed  to  the  widow, 
which  conveyance  was  absolutely  in  trust  for  die  son. 
He  oudived  his  mother,  by  whose  death  the  tnist 
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estate  was  completely  vested  in  him,  akid  the  legal 
estate  deso^ided  to  him  from  her.    The  question 
wasy  to  whom  the  estate  descended  on  the  death  of 
the  son.    If  it  descended  from  the  mother,  the  lessor 
of  the  plaintiff  took  it  as  heir  at  law :  but  it  was  con- 
tended, that  though  he  was  heir,  there  was  a  trust 
for  the  paternal  heirs ;  and  it  was  said  to  be  settled, 
that  the  Court  would  not  suffer  a  trustee  to  recover 
in  ejectment  against  a  cestui  que  trusts    A  case  so 
circumstanced  as  this  in  every  particular,  probably 
never  existed  before,  and  perhaps  never  n%ht  again ; 
but  cases  must  often  have  happened  in  which  the 
general  question  would   arise,   viz.  whether,  when 
cesim  que  trust  takes  in  tiie  legal  estate,  possesses 
under  it,  and  dies,  the  legal  and  equitable  estates 
should  open  on  his  death,  and  be  severed  for  the 
different  heirs.    Consider  first  upon  authority,  and 
secondly  upon  principle.     First,  no  case  had  ever 
existed  where  it  had  been  so  held  \  none  where  the 
heir  at  law  of  one  denomination  had,  on  the  death  of 
the  ancestor,  been  considered  as  a  trustee  for  the 
heir  at  law  of  another  denomination ;  who  would  have 
taken  the  equitable  estate,  if  that  and  the  legal  estate 
had  not  united.   Secondly,  on  principle,  it  seemed  to 
him  impossible ;   for  the  moment  both  met  in  the 
same  person,  there  was  an  end  to  the  trust :  he  had 
the  legal  interest  and  all  the  profits  by  his  best  tide. 
A  man  could  not  be  trustee  for  himself.    Why  should 
the  estates  open  upon  his  death  ?  What  equity  had 
one  set  of  heirs,  more  than  the  other  ?   He  might 
dispose  of  the  whole  as  he  pleased :  if  he  did  not,  th^e 
was  no  room  for  Chancery  to  interpose ;  and  the  rule 
of  law  must  prevail.    Quacunque  via  datat  therefore, 
the  lessor  was  entitied.    If  the  question  was  doubtful, 
then  in  the  Court  of  K.  B.  the  legal  right  must  pre- 
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'  •  • 

ill :  if  the  weight  of  opinion  and  argument  was,  that 
tbe  legal  estate  must  draw  the  trust  after  it  \  the  case 
was  still  stronger  against  the  defendant.'' 

Judgement  for  the  plaintiff.  . 

44.  Where  an  estate  is  devised  to  an  heir  at  law.  Tit  38.  c.  8. 
in  such  manner  as  to  make  him  a  purchaser  of  it,  the 
descent  will  be  to  the  heirs  ex  parte  patema* 

45.  No  conveyance,  however,  of  a  particular  estate  What  Acts 
will  alter  the  mode  of  descent  of  the  reversion ;  be-  ^Z^  ^^  ^^^^ 
cause  it  is  not  a  total  departure  of  the  estate :  there-  i  inst.  12  6. 
fore,  if  a  person,  seised  ex  parte  matema,  makes  a. 

gift  in  tail,  or  lease  for  life,  reserving  rent,  the  heir 
on  the  part  of  the  mother  shall  have  the  reversion ; 
and  also  the  rent,  as  ii^cident  thereto. 

46.  So,  if  a  person  seised  ex  parte  matema^  makes  Idem, 
a  feofEment  in  fee  ^  upon  condition,  his  heir  ex  parte, 
patema  shall  enter  for  the  condition  broken :  but  the.  Tit.  13.  c  2» 
heir  ex  parte  maiema  shall  enter  iq>on  him,  and  enjoy.  ^  ^^* 

the  estate ;  because  an  entry  for  a  condition  broken, 
revests  die  old  estate. 

47*  .Where  a  person  seised  ex  parte  matema,  makes  i  inst.  12  b. 
a  feoffinent  in  fee,  and  the  use  is  expressly  limited  to  ^  ^*  ^^^ 
the  feoffor  and  his  heirs,  or  if  there  is  no  declaration 
of  uses,  and  the  feoffinent  is  not  on  such  a  considenu 
tion  as  to  raise  a  use  in  the  feoffee,  so  that  the  use 
results  to  the  feoffor ;  in  either  case  he  is  in  of  the  Tit.  ii.  c.  4* 
ancient  use,  and  not  by  purchase ;  therefore  the  de- 
scent is  not  altered. 

48.  A  person  seised  of  lands  by  descent  ex  parte  ma*  oodbolt  t. 
tema,  made  a  feofiment  of  them  to  uses ;  as  to  Black  Freestone, 

8  Lev  406w 

Acre,  to  the  use  of  himself  for  life,  remainder  to  his  wife 
for  life,  remainder  to  the  heirs  of  his  body  on  his  wiie 
begotten,  remainder  to  his  own  right  heirs ;  and  as  to 
Whitef  Acre,  to  the  use  of  himself  for  99  years,  if  he 
.^ould  so  long  live,  remainder  to  his  wife  for  life, 


Rule  of  coU 
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remainder  to  hk  first  and  other  sons  in  tail  male, 
remainder  to  himself  and  his  heirflu  Adjudged^  that 
upon  the  dealb  of  the  husband  without  issue,  the 
remainder  descended  to  the  heirs  of  the  feoffi>r,  ex 
parte  maternal  because  the  ancient  fee  remained 
in  him. 
49*  Where  a  fine  is  levied,  or  a  common  recovery 
Tit,  35.  &  zs.  sufiered ;  if  the  use  be  not  altered,  the  mode  of  de- 
scent will  not  be  changed :  but  there  are  some  par- 
ticular cases  in  which  a  fine,  and  also  a  recovery,  will 
alter  the  descent. 

50.  To  retui^i  to  the  fifth  canon  of  deseait ;  Sir 
W.  Blackstone  says,  the  great  and  general  principle 
upon  which  the  law  of  collateral  inheritances  depends, 
is,  that  upon  failure  of  issue  in  the  last  proprietor,  the 
estate  shall  descend  to  the  blood  of  the  first  punJiaser  ^ 
or  that  it  shall  result  back  to  the  heirs  of  the  body  of 
that  ancestor  from  whom  it  either  really  has,  or  is 
supposed  by  fiction  of  law  to  have  originally  de- 
scended J  according  to  the  rule  laid  down  in  the 
Year  Books,  Fittherbert  and  Hale, — **  That  he  wha 
Would  have  been  heir  to  the  father  of  the  deceased, 
and  of  course  to  the  mother,  or  any  other  real  or  sup- 
poeed  purchasing  ancestor,  shall  also  be  heir  to  the 
son.**  A  maxim  that  will  hold  universally ;  except 
in  the  case  of  a  brother  or  sister  of  the  half  blood. 

51.  The  sixth  caaion  or  rule  of  descent  is, — "That 
the  collateral  heir  of  the  person  last  seised,  must  be 
his  next  collateral  kinsman,  of  the  whole  blood.*' 

First  (says  Sir  W.  Blackstone)  he  must  be  his  next 
collateral  kinsman,  either  personally  or  jure  repre- 
ant^  c.  2.  (7.  sentotionis ;  which  proximity  is  reckoned  accordit^ 

to  canonical  degrees  of  consanguinity.  The  issue  or 
descendants,  therefore,  of  the  brother  of  John  Stiles 
(the  propositus  in  the  table  of  descents  annexed)  are 


6tli  Canon. 
Proximity. 
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all  of  them  in  'the  first  degree  of  kindred,  with  respect 
to  itiheritMices ;  those  of  his  uncle  in.  the  second,  and 
those  of  his  great  uncle  in  the  liikd ;  and  so  on,  as 
their  respective  ancestors^  if  living,  would  have  been  $ 
and  are  severally  colkd  to  the  sttccession  in  right  of 
such  tlieir  representative  proximity.  And  here  it 
must  be  observed,  that  the  lineal  ancestors^  though, 
acceding  to  the  first  rale,  incapable  themselves  of 
succeeding  to  the  estate,  because  it  is  supposed  to 
have  already  passed  them,  are  yet  the  coaunim  stocks 
from  vrhich  the  i^xt  successor  must  lapring. 

52.  Secondly,  the  heir  need  not  be  the  neamst  And  Exclu- 
kinsman  absolutely,  but  only  submtkdo}  AsA  is,  he  u^f^i!|^ 
most  be  the  nearest  kinsman  of  the  wbok  fabod :  for  2Comin.22*7. 
if  there  be  a  much  nearer  kmsman  of  t&e  half  Jbkod, 

a  distant  kinsman  0£  the  whole  shall  be  admitted^  asd 
the  other  entirely  excluded. 

53.  By  the  ancient  customs  of    Normandy,  the  Grand  Cou$t« 
Jraitr  tUerhms  ooidd  not  inherit  from  his  brother,  ^'  ^* 

when  the  itdieritaiice  descended  from  tlie  lather  ;  and 
imx versa:  from  which  flie  origin  of  tihe  cimlom  of 
exdudif^  the  half  Mood  probably  aroaa.    For  Aacton  fo.  6S  a. 
states  it  as  doubtfid  whether  the  half  blood,  cm  the 
^tiler's  side,  was  exduded  from  an  iiAeritaanoe  wfaidi 
ot^inaHy  descended  from  the  common  fatber;  dr 
only  from  such  as  descended  from  the  reiqieotiue 
motbiers;  and  from  newly  purchased  lands.    It  ap^- 
pears  however  from  Britton,  c.  119«»  that  when,  he 
wrote,  the  half  blood  was  excluded  fnm  inheriting  in 
all  cases.    In  5  £dw.  II.  a  case  arose,  in  which  it  was  Miyn.  HS. 
detemined,  that  where  a  person  died  seised  of  lands, 
leaving  a  sister  df  the  half  blood,  and  an  uncle  of  the 
whok  blood,  the  uncle  should  inherit,  and  not  the 
sister.    And  in  10  £dw.  III.  it  was  hdld,  that  wfaere  pJJ  27!"^' 
a  man  had  three  daughters  by  one  venter,  and  one  Bro.Ab.Tit. 
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daughter  by  another  venter,  and  died  seised  of  lands, 
and  aH  of  them  entered  i  afterwards  two  of  the 
daughters  by  the  first  venter  died,  that  the  third 
daughter  of  the  first  venter  should  be  heir  to  them, 
and  shoidd  have  their  two  parts;  and  the  fourth 
daughter  should  take  iTothing  from  them ;  because 
she  was  of  the  half  blood. 

54.  In  conformity  to  these  cases,  it  is  laid  down  by 
Littleton,  §  6  and  7,  that  if  a  man  has  two  sons  by 
divers  venters;  and  the  elder  purchases  land  in  fee 
simple,  and  dies  without  issue,  the  younger  brother 
shall  not  have  <  the  land,  but  the  uncle  of  the  elder 
brother,  or  some  other  his  next  cousin  shall  have  the 
same ;  because  the  younger  brother  is  but  of  the  half 
blood.  So,  if  a  man  has  a  son  and  a  dau^iter  by  one 
venter,  and  a  son  by  another  venter,  and  the  son  by 
the  first  venter  dies  without  issue,  his  sister  shall  be 
his  heir. 
What  Seiam       S5*  We  have  se^i  that  no  person  can  be  such  an 

ancestor  as  that  an  inheritance  may  be  derived  from 
him,  unless  he  had  actual  seisin :  therefore  there  must 
be  an  actual  seisin  in  deed  to  exclude  the  half  blood. 
$  8.  Thus  Littleton  says,—**  When  a  man'  is  seised  of 
lands  in  fee  simple,  and  hath  issue  a  son  and  a 
daughter  by  one  venter,  and  a  son  by  another  venter, 
and  dies,  and  the  ddest  son  enters^  and  dies  widioot 
issue ;  the  daughter  shall  have  the  land,  and  not  the 
younger  son,  yet  the  younger  son  is  heir  to  the  fatiier» 
but  not  to  the  brother :  but  if  the  elder  brother  doth 
not  enter  into  the  land  after  the  death  of  his  fiither, 
but  dies  before  any  entry  made  by  him,  then  the 
younger  brother  may  enter,  and  shall  have  the  land  as 
heir,  to  lys  father:  but\^en  the  elder  son,  in  the 
case  aforesaidt  enters  after  the  death  of  his  father^ 
and  .hath  poaaeasion,  there  the  sister  shall  have  the 
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land ;  because  it  is  a  maxim  of  law,  that  possessio 
Jratris,  defeodo  shnplici,  facit  sororem  esse  Jueredem.*' 

56.  In  consequence  of  this  principle,  it  is  necessary  lUtcIiff^s 
to  ascertain  whether  the  heir  acquired  such  a  seisin,  3  ^^^  37^ 
Upon  the  death  of  his  ancestor  as  is  required  by  law, 
to  make  him  the  stock  of  the  inheritance :  for  if  he 
has  not,  then  the  ancestor  is  the  person  who  was  last 
seised  of  the  inheritance,  to  whom  the  claimants  must 
make  themselves  heirs. 

57*  It  has  been  stated  that  an  entry  or  claim  is,  in  ^i^  1*  j24. 
most  cases,  necessary,  to  acquire  a  seisin  in  deed ;  and  ' 
that  where  the  lands  lie  in  difierent  counties,  there 
must  be  an  entry  in  each  county.    Thus  where  the  1  Xibon.  205; 
demesnes  of  a  manor  extended  into  two  counties,  the 
eldest  son,  upon  the  death  of  his  father,  entered  into 
the  demesnes  in  one  county  only,  and  died  without 
issue.    It  was  said  by  Manwood,  that  his  sister  of  the 
whole  blood  should  inherit  the  demesnes  whereon  her 
brother  had  entered ;  and  his  brother  of  the  half  blood 
the  rest 

58.  It  has  also  been  stated,  that  the  possession  of  a  Tit ).  j  28. 
term  or  for  years  is  the  possession  of  the  person  entitled 
to  the  freehold.    Hence  Lord  Coke  says,  if  a  father  1  lost  15  a. 
make»  a  lease  for  years  and  the  lessee  enters,  and  the  ^  ^^'  ^*  *• 
eldest  son,  having  succeeded  his  &ther,  dies  during 
the  term,  before  entry  or  receipt  of  rent,  the  younger 
son  of  the  half  blood  shall  not  inherit,  but  the  sister : 
because  the  possession  of  the  lessee  for  years  is  the 
possession  of  the  elder  son  ;.so  as  he  is  actually  seised 
of  the  fee  simple ;  and  consequently  the  sister  of  the 
whole  blood  is  to  be  heir. 

59«  A.  seised  in  fee  had  two  daughters  by  several  JcnL  Cent. 
venters,  and  devised  a  moiety  of  the  land  to  his  wife  '     ' 

for  seven  years ;  and  that  the  elder  sister  should  enter 
on  the  other  moiety,  on  the  day  of  her  marriage.    A. 
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diedt  his  wife  entered  and  educated  the  daugbten : 
the  eldest  sister  macried,  and  entered  with  her  hut^ 
band  into  one  moiety :  the  younger  sister  died  with- 
out issue.  Resdvedy  that  the  heir  of  the  whole  blood 
of  the  younger  sister  should  have  her  moietj :  for 
the  possession  of  the  mother  for  seven  years  was  an 
actual  possession  in  the  younger  sister. 
rit.20.  (14.      60.  It  has  also  been  stated^  that  the  possession 

and  seisin  of  one  tenant  in  common  is  the  possession 

and  seisin  of  the  otiiier ;  and  it  has  been  deternuned, 

that  such  a  possession  will  exclude  the  half  hlood. 

Small  r.DaIe»      ^.  A.  had  issue  B.  a  son,  and  M.  a  daughter,  fa^ 

H^  i2o!      ow  venter,  and   N.  and  O.  daughters  hy  another 

venter,  and  devised  ail  his  lands  to  his  wi&  durante 
udmtaig.  The  wife  entered  into  all.  B.  the  eldest 
son  died,  without  having  entered.  It  was  adjudged 
that  the  wiU  was  void  for  a  third  part,  because  the 
landfr  were  held  by  knight  service ;  that  the  esntry  of 
the  wife  into  all,  made  her  seised  but  of  two  parts, 
and  tenant  in  common  with  her  son  of  a  third  part  ( 
and  that  the  entiy  of  the  wife  should  vest  soch  a  pos- 
sesnon  in  common,  in  the  son,  of  the  third  part,  aa 


;  should  make  ^L^oss^siojratris  in  him,  lor  his  sister 

of  the  whole  hlood 

1  Inst.  15  a.       6s.  The  possession  of  a  guardian  in  socage  is  tfa^ 

w.  WhitT       possession  of  the  ward,  who  thereby  acquires  an  actual 

foin^e.  Free,  geisin,  witliout  entry ;  and  .where  a  posthumous  son 

is  bom,  his  mother  being  in  possession  of  the  lands 
whereof  hi^  faiher  died  seised,  she  becomea  hia 
guardian  in  socage ;  uid  the  infant  son  will  be  theieby 
deemed  to  be  actually  seised  of  the  inheritaoce ;  so 
as  to  exclude  the  half  blood. 
Goodttde  V.  63.  A.  Newman  being  seised  in  fee  of  four-Tines* 
^vrT^'iis    stages,  and  having  issue  four  dau^ters,  died  leaving 

his  second  wife  ament  with  a  son,  who  was  bom  sis^ 
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"creeks  after  the  death  of  his  father,  and  lived  five  we^ks; 
and  then  died ;  his  mother  continuing  all  that  time  in 
possession  of  the  houses,  residing  in  one  of  them  with 
the  two  daughters,  and  receiving  rent  for  the  others. 
The  question  was,  whether  this  was  sUch  a  seisin  as 
would  exclude  the  daughters  from  inheriting.  It  was 
laigued  for  the  plaintiff  the  heir  at  law  of  the  son  of 
the  whole  bloo4,  that  the  son  died  last  actually  seised 
m  fee  of  the  premises ;  that  upon  the  death  of  the 
father,  the  premises  descended  to  his  two  daughters, 
who,  together  with  the  mother,  being  ensient  with  a 
4M>n,  were  then  in  rightful  possession ;  that  upon  the 
birth  of  the  son,  six  weeks  after,  the  estate  of  die 
daughters  was  devested  out  of  them, >  and  the. mother 
then  became  and  was  guardian  in  socage  to  her  son  ; 
that  her  possession,  and  receiving  the  rents '  and 
profits,  was  the  actual  possession  and  seisin  of  the 
son,  and  would  carry  the  descent  of  the  premises  to 
the  heir  at  law  of  the  son.  The  infant  son  w^  in 
possession  as  much  as  it  was  possible  for  an  infant  to 
be;,  for  he  was  bom^  lived,  and  died  in  one  of  the 
houses }  which  gave  a  title  to  the  heir  of  the  whole 
blood :  for  the  law  would  presume  that  the  mother 
entered  rightfully,  as  guardian  to  her  infant  son,  and 
not  wrongfully. 

J  On  the  other  side,  it  was  contended  for  the 
defendants,  that  the  rule  of  possessio  Jratris  was 
extremely  severe,  and  ought  not  to  be  extended,  but 
should  be  construed  as  favourably  as  possible  for 
the  daughters  ;  that  to  make  a  possessio  Jratris^  there 
ought  to  be  an  aqtual  seisin  ;  that  it  was  not  found  or 
stated  in  the  case,'  that  the  mother  entered  as  guardiap 
in  socage,  but  that  she  and  the  two  daughters  coa^^ 
tinued  in  possession  from  the  time  of  the  husband's 
death  }  that  jux  weeks  after  the  husband's  death,  th^ 
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mm  was  boro^  and  died  in  the  same  house :  that  tihis 
was  a  continuance  of  the  old  estate  ih  herself  and  the 
daughters,  or  in  the  daughters  only ;  for  the  law 
would  adjudge  the  possession  in  those  who  had  a 
lawful  right  to  the  possession,  namely,  the  daughters ; 
and  the  Court  could  not  determine,  upon  the  faxsto 
atated  in  the  case,  whether  the  mother  waa  in  poa- 
session  as  guardian  to  the  son,  or  as  a  treqNUMer,  <r 
for  her  quarantine,  in  order  to  have  dowen 

Lord  Ch*  Just  De  Grey  havii^  stated  the  case, 
delivered  the  unanimous  opinion  of  the  Cdurt«-~ 
*^  This  is  an  ejectment  brought  by  the  heir  of  a  poafr- 
kumous  SOB,  to  recover  the  premises  in  questioB, 
whidi  were  purchased  by  his  father,  who  died  seised 
thereof  in  fee  sim]Je,  the  4th  of  June,  I76O,  leavii^ 
two  daughters  by  his  first  wife,  and  his  second  wA 
£n$ient  with  this  posthumous  son.  Hie  >rife  md 
daughters  remained  in  the  same  hduse  where  the 
fikther  died :  then  the  wife  received  some  rent  fbr 
the  houses ;  and  afterwards,  in  July  I76O,  the  son 
was  bom,  and  im  his  lifetime  the  widow  received  mom 
rent^  then  the  son  died,  having  lived  five  weeks  dud 
three  days,  and  she  received  some  more  rent  after 
«  his  death.  Lands  in  fee.  simple  must  descfflid  to  the 
heir  of  the  whole  bfood  of  the  person  last  actnaMjr 
seited  thereof.  And  this  is  a  maxim  in  (he  law  of 
England,  which  has  subsisted  for  ages,  as  appears  by 
Bracton,  1.  2.  fo.  65.;  Britton,  eap.  119.  fo.  «7U; 
Fteta,  L  6.  cap.  I.  §  14.  Although  this  may  womt^ 
times  be  very  hard  upon  some  children  of  die 
half  blood  of  the  person  last  actually  seisod,  yet 
we  must  take  the  law  as  it  is^  and  determine  accmd- 
ing^y.  The  question,  therefore,  is,  whether  thia  post- 
humous son  was  actually  seised  of  the  premtees  in 
question.  > 
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"  <<  Upon  thef  death  of  the  father,  his  two  daughten 
would  have  been  good  tenants  to  the  proecipe  before 
the  birth  of  the  posthumous  son,  who  could^not  lay 
his  title  before  he  was  bom ;  the  law  vested  the 
seisin  in  law  in  the  daughters  upon  the  death  of  tihie 
&ther,  and  in  like  manner  vested  the  seisin  in  law  in 
the  son  the  moment  he  was  bom.  If  the  daughters 
had  aliened,  or  been  disseised,  the  son  would  not 
have  been  actually  seised,  but  would  only  have  had  a 
right  of  entry  upon  the  possession  of  the  alienee  or 
disseisor.  This  was  the  ground  of  my  brother  Hill^ 
argument ;  namely,  that  the  daughters  were  dissdsed 
by  the  mother,  and  that  the  son  died  having  only  a 
right  of  entiy,  so  was  never  a<;tuaUy  seised.  But  tiie 
daughters  were  in  actual  possessi^on  as  well  as  the 
motiier,  (of  one  house,)  from  the  time  of  the  dc[ath  6{ 
their  father  until  the  birth  of  the  son  ;  and  were  also 
m  actual  possaasion  of  the  other  three  houses,  by  the 
possession  of  the  tenants  thereof,  Aether  any  rent 
hast  been  due,  received^  or  not  received,  before  this 
birth  of  the  son.  3  Rq>.  41,  42.  $  Moor,  125. ;  C!o. 
Lit.  14,  15.  And  the  rent,  which  was  due  and  re- 
cdved  before  the  birth  of  the  son,  belonged  to  the 
danf^tens,  who  were  actually  seised ;  for,  by  Babing- 
ton,  (C!h.  JustCB.)  Trin.  9  Hen.  VI.  ^a.,  if  a  man 
has  issue  a  daughter,  and  dies,  his  wife  being  ensient, 
the  daughter  may  lawfully  enter  j  and  if  she  dies, 
hex  heir  nay  enter,  and  take  the  profits  for  the  time ; 
and  flilerwasds,  if  the  wife,  being  ensient  by  the 
aaoestor  paramount,  is  delivered  c£  a  son,  the  son 
inay  enter,  notwithstanding  diat  the  heir  of  his  sister 
is  in  by  descent ;  but  he  shall  not  have  an  action  of 
account,  «r  any  remedy  for  the  issues  in  the  mean- 
tiaae  before  his  birtfi ;  because  their  entry  was  con- 
geable  until  he  was  hom.    'And  if  a  church  becomes 
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void,  and  'the  sifter  or  heir  present,  and  their  pre* 
aentee  he  instituted  and  inducted  before  his  birth,  he 
shall  not  have  the  advantage  of  the  avoidance ;  and 
yet  by  such  presentation  he  shall  not  be  out  of  pos- 
session. At  the  time  of  the  birth  of  the  son,  (in  the 
present  case,)  his  mother  was  in  possession,  as  well  as 
the  daughters.  The  moment  he  was  bom,  she  be- 
came guardian  in  socage  ;  and,  upon  supposition  that 
nothing  was  done  to  hinder  it,  the  law  will  presume 
that  she  entered  as  guardian  to  her  son  the  moment 
he  waa  bom ;  and  nothing  appears  to  the  contrary, 
upon  the  facts  stated  in  the  case.  She  was  in^  with- 
out any  declaration  how  she  was  in  ;  and  acts,  with- 
'Out  any  words,  amount  in  law  to  an  entry  ;  for  acts 
without  words  may  make  an  entry,  but  words  without 
1  tn5t.  245  b.  an  act  (viz.  entry  into  the  lands,  &c.)  cannot  make 

an  entry. 

*^IX  was  objected,  that  the  mother  being  in  (we 
house^  and  receiving  the  rents  of  others,  was  a  dis- 
.  seisor,  or  that  it  was  in  the  daughters  to  make  it 
disseisin,  Cro.  Car.  303.;  and  that  if  one  enters  as 
guardian ,  who  is  not  so,  he  is  a  disseisor,  1  Roll. 
Afo..  6G2.  (J.)  pi.  3.  in  answer  to  this.  The  facts  in 
this  case  are,  that  the  mother  continued  in  poss€»Bsion 
from  the  death  of  her  husband,  received  the  rents 
tinder  leases ;  her  possession  was  general ;  it  does  not 
appear  that  she  ousted  the  daughters,  or  made  any 
actual  or  particular  claim ;  she  might  continue  in  the 
house  by  quarantine,  which  continued  until  iha  son 
was  born;  and  the  entry  of  one  is  the  entry  of  others, 
who  have  a  right  to  enter.  1  Roll.  Ab.  740,  741.  If 
guardian  by  nurture  make  a  lease  by  indenture  to  one, 
being  under  the  title  of  the  infant,  i*endering  rent  to 
himself,  which  is  paid  accordingly,  yet  this  is  not 
any  disseisin  to  the  infant,  1  .Roll,  Ab,  659.  pi.  IS. 
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"  "  It  is  to  be  observed,  that  the  title  of  the  daugh- 
ters expired  on  the  birth  of  the  son,  before  any 
election,  to  make  the  mother  a  disseisor,  was  made ; 
that  the  law  will  not  presume  a  wrong ;  there  never 
was  any  determination,  that  the  mother's  entry  or 
possession  was  by  wrong,  in  a  case  like  this ;  and  it 
IS  impossible  to  suppose,  in  this  case,  that  the  whole 
rents  and  profits  of  the  premises  in  question  were  not 
applied  by  the  mother  to  the  common  use  of  her 
daughters,  herself,  and  the  infant  son ;  indeed,  if 
the  mother  had  entered  as  guardian  to  ths  daughters, 
she  not  being  their  guardian,  it  would  have  been  a. 
disseisin ;  so,  if  she  had  entered  for  her  dower,  when 
it  was  not  assigned  to  her.  The  possession  of  the 
mother  and  daughters  was  the  possession  of  the 
daughters ;  and,  when  the  son  was  bom,  the  estate 
was  devested  out  of  the  daughters,  and  not  before  ^ 
then  the  son  was  in  actual  possession  and  seisin  of  the 
premises  by  his  mother,  who  had  a  right  to  the  pos- 
session, as  being  his  guardian  by  law,  (namely)  the 
person  next  of  blood,  to  whom  the  inheritance  cannot 
descend ;  her  possession  was  the  possession  of  the 
son.  3  Rep.  42.  Moore,  1^.  A  guardian  need  not  be 
assigned.  The  seisin  of  a  guardian  of  a,  son  by  the 
second  venter  shall  oust  the  daughters  of  the  first 
venter.  8  Assise,  6. 

'  *^  Upon  the  whole,  we  are  all  of  opinion,  that  the 
premises  in  question  belong  to  the  lessor  of  the  plain- 
tiff and  therefore  we  give  judgement  for  the  plaintiC 
•  64.  An  entry  by  a  mother,  as  guardian  in  socage,, 
will  give  a  sufficient  seisin  to  an  uifant,  to  exclude 
the  heir  of  the  half  blood. 

65.  A  man  died  leaving  two  daughters  by  different  Doe  v.  Kjm 

386. 
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and  received  the  profits.  The  questi<m  was,  whether 
.  this  gave  such  a  seisin  to  the  daughters,  that  on  the 
death  of  one  of  them,  the  other  could  not  inherit 
from  her.    It  was  contended,    1.  That  the  entry  c€ 
the  mother  as  guardian  in  socage,  and  her  receipt  of 
the  profits,  amounted  to  a  sufficient  seiiun  for  her 
daughter ;  that  this  point  was  sufficiently  established 
■Et.  19.5  7.   by  the  preceding  case.  8.  That  the  seisin  of  one  co- 
Lit,  i  396.     parcener  was  the  seisin  of  the  other,  and  the  entiy  oS 

one  was  in  law  the  entry  of  the  other.  Where  two 
daim  by  the  same  title,  as  two  sons  from  theii-  father^ 
and  the  younger  son  enters,  the  law  will  presume 
ihBt  his  entry  was  not  to  gain  a  possession  distkiet 
from  his  elder  brother,  but  merely  to  pres^ve  tiie 
estate  from  a  stranger;  therefore,  though  the  younger 
son  die  seised,  and  his  heir  enters  by  descent,  yet  the 
entry  of  the  elder  brotiier,  or  his  heir,  is  not  there- 
fore taken  away.  That  if  the  law  put  so  fityourable 
a  construction  in  that  oaae,  iK^ere  the  younger  son 
eannot  have  any  claim  for  himself,  a  fortiori  sudi  a 
presumption  should  be  made  in  the  case  of  cqparce- 
tiers,  who  make  but  one  heir ;  and  so  it  was  stated 
In  1  Inst.  24S  b.  that  where  one  coparcener  enters 
generally,  and  tabes  the  profits,  this  diall  be  accounted 
in  law  the  entiy  (tf  both,  and  no  devesting  of  the 
moiety  of  her  sister. 

On  the  other  side  it  was  argued,  that  tiiere  was  no 
seisin  in  fact  by  the  dder  sister,  but  at  most  1^  sekiii 
in  law ;  and  the  Court  would  not  incline  to  extend 
the  operation  of  the  rule, .  exduding  the  succession  of 
&e  half  blood,  beyond  the  strict  letter  oi  it. 

Lord  Kenyon  said— -Nothing  could  be  dearer  than 
that  an  infant  might  consider  whoe^  artered  on  his 
estate,  as  enteringfor  his  use.  The  Court  held  Ukat 
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tile  8tirviWiig  sister  did  not  take  by  descent ;  but  tlie 
lands  dbould  go  to  the  heir  of  the  whole  blood  of  the 
sister  wha  died, 

66.  Before  the  statute  of  uses,  it  was  held  that  TmstEsutev 
there  might  be  a  possessio  Jratris  of  a  use:  theref<»re  Rule. 
where  a  cestm  que  use  had  issue  a  son  and.ik  daughter  L^'^^iV* 
by  one  venter,  and  a  son  by  another  venter,  and 
died ;  the  eldest  son  took  the  profit^  and  died  with* 
out  issue  i  it  was  held  that  the  use  should  descend 
to  the  dauber,  us  sister  and  heir  to  her  brother^  and 
Bot  to  the  younger  son. 

67*  Since  the  doctrine  of  trusts  has  been  established 
by  the  Court  of  Chancery,  die  rule  of  possessio  Jratris 
k  applied  to  trust  estates,  as  fully  as  to  I^al  onesb 

« 

68.  Advowsons,  tithes,  and  rents  descend  to  the  And  Advow- 
whole  blood :  but  there  must  be  an  actual  seisin,  by  r^^^L^^^^ 
presentation  to  die  church,  or  receipt  cfihe  tithes  or  1  Inst,  u  b. 
rents,  to  make  a  possessiojratris.  So  that  if  the  eldest  ^  ^^'  ^^  ^' 
spn  dies  brfore  the  church  becomes  vacant,  or  any 
receipt  of  tithes,  or  rent,  bis  brother  irf"  the  half  blood  * 

will  inherit  as  heir  to  his  father,  who  was  the  person 
last  seised. 

GQ.  Thus  if  a  person  seised  of  an  advowson  in  gross,  i  rqu.  j^i,^ 
has  issue  a  son  and  a  daughter  by  one  venter,  and  a  ^^^'  P^*  i^- 
son  by  another  venter,,  and  dies ;  the  eldest  son  dies 
beftte  any  presentation ;  the  younger  brother  shall 
have  the  advowson,  because  the  elder  never  had  any 
seisin  theseof.    But  if  the  elder  had  presented,  and  id.pLiu 
died  without  issue,  the  younger  should  not  have  had 
the  advowson,  because  the  presentation  put  the  seisin 
in  the  eldest 

70.  If  two  daughters  by  severid  venters  make  par-  Id.  13  &  i& 
tition  of  an  advowson  in  gross,  to  present  by  turns ; 
and  after  one  dies  without  issue,  before  any  presen- 
tation 4  the  other  shall  have  the  advowson^  because 
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there  wis  no  seisin  thereof.  It  would  have  been  othef^ 
wise  if  she  that  died  had  presented  after  partitioii. 

71.  Lord  Coke  says,  the  doctrine  of  half  blood 
extends  to  offices,  courts,  liberties,  franchises,  ^  aad 
commons  of  inheritance^ 

.  72.  The  seventh  and  last  canon  or  rule  of  deseent 
is,*~'*  That  in  collateral  inheritances,  the  male  stock» 
shall  be  prelerred  to  the  female ;  that  is,  kindred 
derived  from  the  blood  of  the  male  ancestor,  however 
remote, .  rimll  be  admitted,  before  those  from  the  blood 
of  the  female,  however  near ;  unless  where  the  lands, 
have,  in  fact,  descetided  from  a  female/' 

.73.   Thus  the  relations  on  the  father's  side  lure 

adi«itted  in  infinitunh  before  those  on  the  mother'a 

aide  »ce  admitted  at  all ;  and  the  relations  of  the 

father's  iather,  before  those  of  the  father's  mother^ 

2  Comin.2d5.  and  SO  <xn»  Sir  W.  Blackstone  observes  that  this  rule 

^as  established  in.  order  to  effectuate  and  carry  into 
execution  the  fifth  rule  or  principal  canon  of  cellat^al 
inheritance,  that  every  heir  must  be  of  the  blood  of 
the  'first  purchaser.  For  when  such  first  purchaser 
was  not  easily  to  be  discovered,  after  a  long  course  of 
descents,  the  lawyers  not  only  endeavoured  to  inves- 
tigate him  by  taking  the  next  relation  of  the  whole 
blood  to  the  person  last  in  possession;  bfit  also  con- 
sidering that  a  prefei'ence  had  been  given  to  males, 
by  virtue  of  the  second  canon,  through  the  whole 
course  of  lineal  descent,  from  the  first  purchaser^ 
they  judged  it  more  likely  that  the  lands  should  have 
descended  to  the  last  tenant,  from  his  male,  than 
from  his  female  ancestors.  The  right  of  inheritance 
.  therefore  first  runs  up  all  th6  father's  side,  with  a  pre- 
ference to  the  male  stocks  in  every  instance ;  and  if 
it  finds  no  heirs  there,  it  then,  and  then  raly,  resorts 
to  the  mother's  side ;  leaving  na  place  untried^  ia 
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wder  to  find  heirs  that-may  by  possilulity  be  derived 
from  the  original  purchaser. 

74.  After  a  due  consideration  of  the  canons  or  rules  Mode  of 
pf  descent  already  laid  down,  it  will  not  be  a  difficult  ^^j^  ^^^ 
matter  to  ascertain  the  party  on  whom  the  law  casts 
the  inheritance,  whenever  a  comprehensive  genealogy 
shall  be  made  out,  of  the  persons  connected  in  blood 
with  the  propositus,  or  party  last  seised :  for  there  is 
no  title  in  the  English  law  reducible  to  a  more  tech- 
nical  system  than  the  title  of  descent  in  fee  simple. 
One  or  the  other  of  two  principles  only  will  determine 
^very  case  of  competiti<m  on  the  subject  of  inheritance 
at  common  law ;  these  principles  are,  1st  dignity  of 
blood,  and  2d,  proximity  of  bloods 

7^.  Lord  Coke,  in  his  commentary  on  Littleton,  1  Inst.  10  a. 
has  partly  explained  in  what  order  the  attribute  <^ 
dignity  of  blood  is  applied  by  legal  intendment.  But 
as  the  whole  subject  is  susceptible  of  a  compendious 
arrangement,  perhaps  it  may  be  satisfax^tory  to  emi* 
merate  the  several  classes  which  by  physical  necessity 
must  comprehend  every  description  of  kindred ;  and 
to  state  the  degree  of  dignity  in  which  they  stand  to 
the  proposittis. 

76.  These  classes  are, 

l\  The  male  stock  of  the  paternal  line. 

^.  The  female  stock  of  the  paternal  line. 

^^  The  male  branches  of  the  fefaiale  stock  of  the 
paternal  line. 

,  4^  The  female  branches  of  the  female  stock  of  the 
paternal  line. 

5«.  The  male  stock  of  the  maternal  line. 

&.  The  female  branches  of  the  male  stock  qf  the      ^ 
maternal  line. 

.   7^  The  male  branches  of  the  female  stodt  of  the 
loaternal  line. 
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8.  Hie  female  branches  of  the  female  rtock  of  tiie 
maternal  line. 

77*  The  reason  and  progress  of  this  soriea  will,  on . 

a  little  consideration,  appear  inteUigible.  They  who 

trace  from  the  male  stock,  either  in  the  ascending  or 

descending  line,  must  of  necessity  trace  from  a  per- 

Vide  Table     son  bearing  the  name  of  Stiles,  whether  it  be  John, 

ofDcwento.  Q^^^y^  George,   Walter,   or  Richard;   and  Stilea 

being  the  family  name,  they  are  all  entitled  to  the 
first  rank  of  dignity.    When  these  are  exhausted,  re- 
course is  to  be  had  to  those  female  stocks  who  have 
intermarried  with  the  males  of  the  name  of  Stfles, 
Mid  have  contributed  to  the  blood  of  the  paternal 
line  i  such  as  Cecilia  Kempe^  Christian  Smith,  and 
Ann  Godfrey,  who  constitute  the  seccmd  class.  Every 
female  having  so  intermarried,  at  how  remote  nopyet 
^     a  period,  is  deemed  to  be  a  stock  of  ihe  same  olai% 
and  all  those  of  the  same  dads  are  held  to  be  equal  in 
point  of  d^ty.    It  is  further  to  be  pbse^ed  that 
each  stock  m  the  ascending  Une  is  successively  to  be 
exhausted,  &Bt  in  its  male,  and  then  in  its  female 
branches,  before  we  proceed  to  the  next  immediate 
female  stock,  for  reasons  hereafter  to  be  assigned ;  and 
this  doctrine  gives  rise  to  the  third  and  fourth  classes, 
namely,  the  male  branches  of  the  female  stodc  of  the 
paternal,  and  the  female  branches  of  the  female  stock 
of  tiie  pat^brnal  Ime.    The  same  gradatioii  takes  piece 
'  •        in  the  maternal  line,  and  gives  rise  to  the  «ubse^pient» 
or  5,  6,  7,  and  8,  classes,  on  the  wme  ground  as  in 
the  patf^mal  line ;  and  therefore  it  is  unneoessary  to 
repeat  them. 

Thus  far  in  ex:planati(m  of  the  first  prindple. 

78*. .  The  second  principle,  or  that  of  proximity  ef 

bloofi,  is  twofdd  ;  it  is  either  pooitrve,  or  represen* 

tati^/e.    It  is  positive  when  parties  claim  in  their  own 

ind  ividual  right }  as  between  the  second  and  third  son. 
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or  betwfieu  the  uncle  and  grand  uncle.  It  18  repre^ 
sentative  when  either  cf  l£e  parties  claimB  as  beii^ 
lineally  descended  from  another ;  in  which  case  he  is 
entitled  to  the  degree  of  proximity  of  his  ancestor. 
Huis  the  grandson  ^  the  eldest  son  of  the  propmtus 
is  entitled  before  the  second  son  of  the  prqpodtm, 
though^  in  common  acceptation,  nearer  by  two  de- 
^ees  i  and  the  principle  of  representative  proximity, 
is  by  the  law  of  England  so  peremptory,  that  a  female 
may  avail  herself  thereof  to  the  exclusion  of  a  male 
claiming  in  his  own  right ;  for  in  descenta  in  &e 
simple  the  dau^ter  of  the  etdiest  son  riiaU  sucoeedin 
preference  to  the  second  son; 

79*  Having  thus  eiqplained  the  nature  of  these  two 
principles,  we  proceed  to  observe,  that  the  iat  pnn« 
ei^e,  namely,  that  of  dignity  of  blood,  is  pontiw^ 
and  operates  on  all  occasions^  withoutrefinrence  to  any 
other  principle,  where  it  can  be  shown  that  the  daim" 
ants  are  unequal  in  point  of  dignity  of  blood,  and 
that  they  range  under  different  claases  of  the  seDes  as 
above  stated.  In  all  such  cases  the  inheritance  .will 
vest,  by  act  of  law,  in  the  worthiest  of  blood.  Thus 
i^  according  to  the  table  of  descents  annexed^  aconu 
petition  should  arise  between  the  issue  of  Andrew  and 
Esther  Baker,  and  the  issue  of  Richard  aod  Ann  Stikes^ 
although  the  former  eepreamt  an  unde,  and  the  latter 
a  great  great  uncle,  the  latter  shall  prevail,  becaion 
heisof  the  first  class  of  d^gnily,  whereas  thefimner 
£dls  under  the  fifth. 

80.  But  when  the  daimants  range  under  the  same 
class  of  dignity,  the  first  prindple  is  inert ;  recourse 
must  then  be  had  to  the  second,  namdy,  that  of 
proximi^;  and  the  claimant  shall  be  pre£nted  in 
neqiect  of  the  proximity  of  the  stoek  tJuxai^  which 
he  claims  to  the  propositus. 
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•  81.  Thus  in  a  question  between  the  issue  of  Luke 
and  Frances  Kempe,  and  the  issue  of  William  and 
Jane  Smith,  in  the  table  annexed,  the  parties  are 
e4|ual  in  point  of  dignity ;  for  they  represent  female 
stocks  of  the  patejrnal  line :  but  in  regard  to  proximity^ 
Cecilia  Kempe,  the  mother  of  the  father,  is  a  nearer 
stock  to  the  propositus  than  Christian  Smith,  the 
mother  of  tiie  grandfather ;  and  therefore  her  repre- 
tatives  shall  succeed. 

82.  It  will  be  apparent  to  every  person,  having* 
thoroughly  digested  the  above  system,  that  it  is  appli- 
cable to  any  case  that  can  be  put  on  the  subject  of 
descent.  The  clearness  and  certainty  of  the  common 
law  on  this  head  has  been  long  since  remarked  \>y 
Lord  Coke,  in  hia  preface  to:  the  second  part  of  his 
Reports.-^*'  In  all  my  time  I  have  not  known  two 
questions  made  of  the  right  of  descents  by  the  com- 
mon law :  so  certain  and  sure  the  rules  thereof  be.^' 
ObserratioDs  ^«  "^^  chief  point  of  difficulty  tliat  has  occurred, 
on  Black-      has  been  owing  to  the  want  of  due  attention  to  the 

8tone'8Doc-     j,^.  /*  ^..  -'^i.*!. 

trine  of         doctrme  of  representative  proxunity,  which,  as  is 
Descent.       justly  observed  by  Lord  Hale,-r*'  through  all  the 

degrees  of  succession  by  the  right  of  representation, 
the  right  of  proximity  is  transferred  from  the  root 
to  the  branches,  and  gives  them  the  same  preference 
as  the  next  and  worthiest  of  blood."    In  the  de» 
scending  line  this  doctrine  is  sufficiently  familiar  and 
obvious ;  but  in  the  ascending  line  it  is  not  equally 
familiar,  nor  has  it  recently  been   duly  explained. 
For  although  by  the  law  of  !l^gland  the  principle  of 
representative  proximity  is  equally  applicable  in  the 
one  line  as  in  the  other;  yet  in  a  table  of  descents 
'  affixed  to  a  work  of  deservedly  great  celebrity,  the 
doctrine  has  been  rejected,  and  a  different  system  ha& 
been  adopted. 
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S4.  The  work  alluded  to  is  that  popular  treatise, 
the  Commentaries  on  the  Laws  of  England  by  Sir 
WilliamBlackstone,  in  which,  after  mature  and  repeated 
deliberation,  he  persisted  in  a  s  jstem  repugnant  to  the 
law  of  descents,  as  it  had  stood  and  continued  in  Eng* 
land  for  upwards  of  five  centuries ;  and  had  been  suc- 
cessively expounded  by  Lord  Hale,  Lord.Chief  Baron 
Gilbert,  and  the  ablest  writers  on  the  subject. ' 

Now,  as  the  Commentaries  are  justly  supposed  to 
contain  the  pure  elements  of  the  English  law,  aiid 
as  the  learned  author  has  entered  into  an  elaborate 
discussion  of  the  question^  it  may  be  presumed  that 
the  rising  generation  will  admit  tiie  validity  of  his 
reasons  without  further  inquiry,  and  that  his  system 
will  be  generally  adopted.  But  as  we  do  not  ccmcur 
with  the  learned  commentator,  we  deem  it  a  mark  of 
respect  due  to  his  reputation,  to  consider  the  reasons 
assigned  by  him  in  support  of  his  opinion,  and  at  thB 
same  time  to  state  the  authorities  which  have  in- 
duced us  to  pursue  a  different  course  of  preference  in 
the  table  of  descents  annexed  to  this  chapter. 

.  860  The  doctrine  which  gave  rise  to  the  discus- 
sion was  stated  from  the  bench  by  Mr.  Justice  Man- 
wQode,  in  the. case  of  Clere  v.  Brook,  as  reported  by 
Plowden,  442.  The  question  in  that  case  was, 
whether  the  heir  of  the  father's  mother,  or  the 
heir  of  the  mother,  were  the  right  heir  to  the 
son.  .  The  Court  were  unanimous  for  the  former,  oil 
account  of  the  dignity  of  blood  of  the  paternal 
line. 

Justice  Manwoode  having  ainswered  some  objec- 
tions to  this  decision,  observed,  that  *^  where  they 
(the  competitors)  are  equally  worthy  in  blood,  tiien 
the  nearest  shall  be  preferred ;  as  if  the  purchaser 
die  without  issue,  and  the  brother  of  the  purchaser's 
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£rthtf  dbjm  $  and  the  brother  of  the  purdiaser's  gnmd- 
fiithflTy  that  18  to  say,  the  brother  of  the  father  of 
the  purdiaier^B  father,  also  dams  the  land ;  and  tbe 
brother  of  the  purchaser's  great  grandfather,  that  is 
to  sajt  on  the  part  i^  the  ftther  in  the  lineal  ascent 
of  flMles,  ako  clainu  the  land ;  then  the  brother  of 
the  purdmser's  father  shall  be  preferred  as  heir,  lor 
he  is  nearest  of  lihe  blood  of  the  purchaser's  father^ 
and  tliejare  all  equally  wwthy  in  Uoodt  for  they  are 
all  of  die  blood  of  llie  males,  which  is  the  more 
worthy  sex,  and  theiefbre  the  nearest  shall  be  pre* 
ftned  as  heir.    And  if  there  is  no  such  brother  of 
tbe  piicciiaser's  father,  nor  any  issue  of  sudii  brother, 
Mir  any  sister  of  the  purchaser's  fiither,  nor  any  iawe 
•  of  her,  (for  the  sister  shall  be  in  die  saiae  degree 
w  Ae  biDthes^  wfaeae  there  is  no  brather)^  then  the 
kKsAct  ai  ibe  puchaser's  grandftther,  or  his  issue, 
or  tbe  enter  of  Urn  purchaser's  grandfadier,  or  ber 
ittnie,  shall  be  pieferred  befoe  the  brother  or  sister 
<tf  the  purchaser's  gnat  grandfather,  and  their  issues, 
and  80  on  fiom  tiiem  m n^uiUuKU    And  «o  ^hrnAer 
or  ^ter  qf  ihe  pwrduua^s  grandmioAer^  viz.   the 
moHtlfir  qf  Aefundkaier^s  Jitker^  shaU  be  frrferred 
bf/bre  ihe  Inther  or  msUr  qf  ihe  purchaser's  great 
fffw^tdmefiier ;  vie.  mofAer  qf  Ae  purchaser's  jfirika^s 
ShJther.  becmee  they  areepudly  worthy  m  bhodi  finr 
Wch  heirs  ame  Jrom  the  Uood  ^  ihe\fimak  sex^Jram 
vMch  Ae  psarhaser's  JhAer  issued  i  and  where  Aa/ 
are  tBpmli^  worthy ^  Ae  neat  qf  blood  shaB  atsoays  be 
preferred  as  heir.'* 

To  this  doctrine  Mn  Justice  Blackstone  objects, 
end  lias  declared  his  opinion,  that  the  heir  of  the 
besoiles  or  great  gnmdmotiier  on  the  part  of  the 
&tbei^  ought  to  be  pcefened  to  the  heirs  of  Ike  oiks 
iv  gnndknother  on  the  same  side.    Accordingly,  in 
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the  table  of  descents  annexed  to  the  second  volume 
of  the  Commentaries,  he  hath  preferred  the  former, 
whom  he  distinguishes  by  N"*  10,  to  the  lattier,  or 
N"*  ll»  for  the  following  reasons : 

1st.  **  Because  this  point  was  not  the  principal 
question  in  the  case  of  Clere  and  Brook,  but  the 
law  concerning  it  is  delivered  obiter  only,  and  in  the 
course  of  argument  by  Justice  Mahwoode )  though 
afterwards  said  to  be  confirmed  by  the  three  other 
Justices  in  separate  extrajudicial  conferences  with  the 
reporter.*' 

2d«  <<  Biecause  the  Chief  Justice  Dyer,  in  report* 
ing  the  resolution  of  the  Court  in  what  seems  to  hi 
tkkt  same  case  (Dyer,  S14jX  takes  no  notice  of  thi4 
doctrine*'^ 

.  iSd*  ^*  Because  it  appears  from  Plowden's  report^ 
thai  very  many  gentlemen  of  the  law  were  dissatiA** 
iied  with  the  position  of  Justice  Manwoode/' 

4th.  **  Because  the  position  itself  destroys  the 
otherwise  entire  and  regular  symmetry  of  our  legal 
course  of  descents ;  as  is  manifest  by  inspecting  the 
table }  and  destroys  that  constant  preference  of  the 
male  stocks  in  the  law  of  inheritance,  for  which  an 
adcBtional  reason  is  before  given,  beside  tiie  mere 
dignity  of  blood/' 

5th.  ^'  Because  it  introduces  all  that  uncertainty 
and  contradiction  pointed  out  by  an  ingenious  author, 
(iLaw  of  Inheritances^  Sd  ed.  pp.  SO.  38. 6}.  62.  66.) 
and  establishes  a  collateral  doctrine  incompatible  with 
the  prmdpal  point  resolved  in  the  case  of  Clere  and 
Brook,  viz.  the  preference  of  Nm  toN^  14.  And 
though  that  learned  writer  proposes  to  rescind  the 
principal  point  then  resolved,  in  order  to  clear  this 
difBculty  i  it  is  i4>prehended  that  the  difficulty  may 
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be  better  cleared  by  rejecting  the  collateral  doctrine, 
which  was  never  yet  resolved  at  all/' 

6th«  ^*  Because,  by  the  reason  that  is  given  for  this 
doctrine  in  Flowden,  Bacon,  and  Hale,  (viz.  that, 
in  any  degree  paramount,  the  first  law  respecteth 
proximity  and  not  dignity  of  blood,)  N""  18  ought 
also  to  be  preferred  to  N""  16,  which  is  contrary  to 
the  8th  rule  laid  down  by  Hale  himself*    (Hist  C« 

L.  «47.r 

7tfa.  "  Because  this  position  seems  to  contradict 
the  allowed  doctrine  of  Sir  Edward  Coke,  (Co.  lit.  12.) 
who  lays  it  down,  under  difierent  names,  that  the 
blood  of  the  Kempes  (alias  Sandies)  shall  not  in-> 
herit^  till  the  blood  of  the  Stiles  (alias  Fairfields^ 
fail.  Now,  the  blood  of  the  Stiles  does  certainly 
not  fail,  till  both  N''  9  and  N""  10  are  extinct- 
Wherefore  N^  11,  being  the  blood  of  the  Kempes, 
ought  not  to  inherit  till  then.'' 
•  8tlu  ^«  Because,  in  the  case,  M.  12  Edward  IV.  14. 
(Fitz.  Ab.  tit.  Descent,  2.  Bro.  Ab.  tit  Descent^  38.) 
much  relied  on  in  that  case  of  Clere  and  Brook,  it 
is  laid  down  as  a  rule,  that  cestuy  que  doit  mheriter 
alperedoit  inheriter  <iljils*  And  so  Sir  Matthew 
Hale  says,  (Hist.  C.  L*  243.)  that  though  the  law 
excludes  the  father  from  inheriting,  yet  it  substitutes 
and  directs  the  descent  as  it  should  have  been,  had 
the  father  inherited.  Now,  it  is  settled  by  the  reso- 
lution in  Clere  and  Brook,  that  N""  10  *  should  have 
inherited  to  Geoffirey  Stiles  the  father  before  N""  11, 
and  therefore  N"^  1 1  ought  to  be  preferred  in  inherit* 
ing  to  John  Stiles  the  son." 

'  86.  To  these  reasons  full  and  satisfactory  answers 
appear  to  us  to  have  been  given  in  a  tract  entitled^ 
^'Remarks  on  the  laws  of  descents,  and  on  the  ^easoD$^ 
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assigned  by  Mr.  Justice  Blackstone  for  rejecting,  in 
'  bis  table  of  descent,  a  point  of  doctrine  laid  down  in 

Plowden,   Lord  Bacon,   and  Hale," — ^published  in 

1779.*  And  therefore  the  substance  of  those  remarks 
shall,  for  the  satisfaction  of  the  student,    be  here 

stated. 

87-  On  the  first  of  Sir  William  Blackstone's  reasons 
•the  author  observes,  "  that  the  three  introductory 
reasons  are  merely  speculative  ;  they  are  rather  pre- 
liminary observations  than  arguments  from  principle; 
of  course  the  remarks  must  be  of  the  same  nature. 

As  nothing  positive  can  be  determined  from  either, 
the  reader  will  judge  which  has  the  best  grounds  for 
presumption. 

<<  It  is  admitted,  that  the  present  point  was  not 
the  principal  question  in  the  case  of  Clere  and  Brook: 
however,  as  this  doctrine  was  laid  down  by  a  Judge 
sitting  in  court,  and  delivered  in  his  judicial  capacity, 
some  respect  is  due  to  his  sentiments.  And  though 
it  may  not  be  allowed  that  the  law,  delivered  obiter 
in  the  present  case,  was  founded  on  the  same  sub- 
stantial reasons  which  led  to  the  final  judgement;  still 
he  will  not  contend  that,  because  it  was  delivered 
obiter,  it  was  therefore  less  reasonable ;  or^  because 
it  was  said  to  be  confirmed  by  the  three  other  justices, 
that  it  was  not  their  opinion,  or  that  it  was  a  bad 
o|nDion." 

On  the  second  reason,,  he  remarks,  that  "  the  re- 
port of  Sir  James  Dyer  is  extremely  short:  for  the  Dyer, 314. 
Court  were  unanimous  in  their  resolution.  But,  as  he 
hath  not  given  the  distinct  opinion  at  large  of  any  of 
the  Bench,  even  to  the  point  Before  them,  can  we 

^  By  William  Osgoode,  Esq.  of  Lindoln*s-Inn,  afterwards  CU<f 
Justice  of  Lower  Canada. 
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reasonably  expect  hin^  to  take  notice  of  any  collateral ' 
matter  ?  If  we  wish  to  hear  the  ailments,  Flowden 
hath  reported  them.  If  we  are  not  satisfied,  whither  can 
Pro  Archia.    we  refer  ourselves  ?  May  it  not  hitherto  be  said,  Est 

ridkuium  ad  ea  qtue  habemus  nihil  dicere^  qumrere  qua? 
habere  non  posstemus?  Thus  stands  the  fact.  Plowden 
^ves  a  comprehensive  report  of  the'  case,  and  the 
doctrine  laid  down,  when  the  Court  gave  their  opinion. 
Dyer  reports  the  judgement  with  a  brief  state  of  the 
question,  but  takes  no  notice  of  this,  nor  any  other 
doctrine.  So  far  then  the  one  is  positive,  the  other 
iieutral.  Are  we  now  to  discredit  the  representations 
of  the  former,  and  conclude,  from  the  silence  of  the 
latter,  by  an  argument  made  up  of  incredulity  and 
uncertainty,  to  reject  the  only  testimony  given,  and 
extort  evidence  from  a  nullity?  This  were  to  support 
a  cause  in  the  most  effectual  manner.  From  Plowden 
it  appears,  that  the  Chief  Justice  was  present  when 
Manwoode  delivered  this  as  law.  What,  then,  can 
we  infer  from  his  silence,  except  his  consent  ?" 

To  the  third  he  replies,  that  "  the  account,  given 
by  Plowden,  is  thus  subjoined  in  a  note  to  the  report 
of  the  case.  "  Note,  in  the  case  before  put,  where 
the  purchaser  in  fee  dies  without  issue,  and  the  bro- 
ther of  the  grandmother  on  the  part  of  the  father 
claims  the  land  as  heir,  and  the  brother  of  the  great- 
grandmother  also  on  the  part  of  the  father  claims  the 
land  as  heir,  many  were  of  opinion,  because  there 
was  no  nearer  heir  of  the  male  line,  the  brother  di 
the  grandmother  should  not  be  preferred,  aa  Jiistice 
Manwoode  had  said,  but  that  the  brother  of  the  great- 
grandmother  should  be  adjudged  heir,  for  his  blood 
is  derived  to  the  purchaser  by  two  males,  viz.  by  his 
father  and  grandfather ;  whereas  the  blood  of  the 
brother  of  the  grandmother  is  derived  to  the  purdiaser 


Title  XXIX.    Descent.  Ch.  iii.  §  ^Tf.  38/ 

but  by  one  male,  and  the  graiftKather  was  not  of  the 
blood  of  the  brother  of  the  grandmother,  but  he 
was  of  the  blood  of  the  brother  of  the  great-grand- 
mother, and  therefore  such  blood  is  more  worthy. 
And  upon  this  I  put  the  question  again  to  Man- 
woode  in  the  presence  of  Harper,    another  of  the 
justices  of  the  Common  Bench,  both  of  whom  held 
clearly  that  the  brother  of  the  grandmother  should 
be  heir  to  the  purchaser,  and  not  the  brother  of  the 
great-grandmother,  because  the  former  is  nearer  in 
blood  to  the  purchaser  on  the  part  of  his  father, 
which  proximity  holds  place  on  the  part  of  females 
conjoined  by  marriage  to  males,  when  such  blood  is 
once  derived  by  a  male  to  the  first  purchaser.  And  ano- 
ther day  I  put  the  same  question  to  Mounson,  puisne 
judge  of  the  same  Bench,  and  he  was  of  the  same 
opinion  with  the  other  justices,  for  the  same  cause ;  and 
at  another  time  afterwards,  I  put  the  same  question 
to  the  Lord  Dyer,  who  was  of  the  same  opinion  also  \ 
so  that  all  the  justices  of  the  Common  Bench  unani-    « 
mously  agreed  in  the  same  case,  that  the  brother  of 
the  purchaser's  grandmother  on  the  part  of  the 
father,  should  be  preferred  before  the  brother  of  the 
purchaser's  great  grandmother  on  the  part  of  the 
father." 

Thus  the  same  report,  which  tells  us  that  many 
held  a  different  opinion,  tells  us  likewise,  that  this 
position  of  Justice  Manwoode  was  confirmed  by  Jus- 
tice Harper,  Justice  Moimson,  and  Lord  Chief  Justice 
Dyer.  Therefore,  when  Lord  Bacon  and  Hale  adopted 
this  position,  they  had  the  unanimous  authority  of  the 
Bench  to  support  it :  when  the  author  of  the  Com- 
mentaries dissdlowed  this  positioij,  he  was  justified  by 
the  scruples  of  many  bye-standers  to  reject  it.     It  re- 
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mains  to  be  inquired^  who  has  been  guided  by  the 
most  sufficient  reasons.  The  authority  must  surely 
preponderate  with  us. 

On  the  fourth  reason  he  observes,  that  "  it  may  be 
a  matter  of  surprise,  that  the  first  pointed  argument 
against  Justice  Manwoode's  position  should  be 
brought  from  a  topic,  so  irrelative  as  that  of  symme- 
try :  for  law  is  the  object  of  reason,  not  the  subject 
of  delineation.  The  laws  of  descent  are  regulated  by 
the  analogy  of  their  principles,  not  by  the  symmetry 
of  a  table ;  and,  when  a  system  of  inheritance  is 
established,  little  attention  is  paid  to  tlie  appearance 
it  may  make  in  a  scheme  of  genealogy.  Being  there- 
fore confident,  and  meaning  to  prove,  that  our 
doctrine  is  founded  upon  legal  principles,  we  are  not 
careful  in  the  first  instance  for  the  subordinate  con- 
cern of  symmetry.  And  in  this  spirit,  admitting  for 
a  moment  that  our  position  destroys  .the  regularity  of 
the  table,  we  mean  to  defend  it  on  the  strong  ground 
of  consistency.  For,  if  we  cannot  unite  both  quali- 
ties ;  if  a  sacrifice  must  be  made  ;  which  shall  we 
surrender  ? — ^the  congruity  of  our  principles^  or  the 
symmetry  of  their  delineation  ?  If  the  eye  be  offended 
,  by  irregularity  j  to  avoid  this,  shall  we  disgust  the 

mind  by  incongruity?  Can  we  hesitate  which  togi\'e 
up,  the  reality  or  the  representation,  the  substance 
or  the  shadow?  Those  remarks  might  be  made,  if 
the  learned  author  meaned  to  apply  the  absolute  idea 
of  symmetry,  and  to  require  the  same  in  the  draught 
of  a  course  of  descent.  But  it  may  be  urged,  he  hath 
guarded  against  the  pertness  of  such  interrogatories, 
by  specifying  the  symmetry  of  the  legal  course  of 
descents,  which  must  be  relative.  In  such  case,  be- 
fore  we  ceu  confess,  deny,  or  retort  the  charge,  we. 
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must  acquaint  ourselves  with  the  nature  of  the  thing- 
destroyed ;  and  in  what  manner  it  is  connected  with 
the  subject." 

■  "  The  legal  course  of  descent  is  chalked  out  by  the 
laws  of  inheritance :  the  symmetry  of  which  course 
arises  from  a  due  exemplification  of  those  laws,  agree- 
ably to  the  principles  thereof.  And  it  is  constituted 
by,  and  can  only  exist  so  long  as  the  course  of  descents 
conforms  itself  to,  the  legal  principles  of  inheritance. 
The  idea  of  symmetry  is  conceived,  and  regulated 
by  such  conformity,  in  which  sense  it  is  altogether 
relative.  In  short,  the  entire  and  regular  symmetry 
of  the  legal  course  of  descents,  is  nothing  more  than 
that  order,  which  is  observable  in  a  praxis  of  those 
principles,  whereby  the  course  is  directed. 

"Thus,  the  legal  symmetry  of  the  table  will  finally 
resolve  itself  into  a  conformity  to  the  principles  of 
descent,  to  which  an  appeal  is  more  direct  than  to 
the  medium  of  delineation.  For  if,  by  any  position, 
one  of  the  principles  of  descent  is  violated  ;  by  the 
same  will  this  symmetry  be  also  destroyed.'* 

^  "  Let  us  then  compare  the  position  of  Manwoode 
with  the  principles  above  stated ;  and  we  shall  dis- 
cover whether  the  charge  contained  in  this  fourth 
reason  be  well  founded." 

"  The  doctrine  laid  down  by  Manwoode  is,  that 
vrhere  all  the  branches '  or  descendants  of  the  male 
stock  are  extinct,  the  brother  or  sister  of  the  mother 
of  the  purchaser's  father,  orN**ll,  shall  inherit  and 
be  preferred  before  the  brother  or  sister  of  the  pur- 
chaser's great  grandmother,  or  N<*  10,  for  whom 
Mr.  Justice  Blackstone  contends." 

•  "  First,  in  point  of  dignity  of  blood,  the  claimants 
are  equal,  they  represent  female  stocks  of  the  pater- 
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lial  line;  therefore,  upon  that  ground  merely,  the 
one  cannot  be  preferred  to  the  other  ;  but, 

"  Secondly,  in  point  of  proximity,  it  is  obvious 
that  the  grandmother,  or  N^  11 ,  is  nearer  to  the  per- 
son last  seised  than  the  great  grandmother,  or  N""  10 ; 
on  which  account  the  representatives  of  the  former 
are  preferred  by  Justice  Manwoode/' 

*'  It  follows  tlien,  that  this  position,  being  supported 
by  the  principle9  of  inheritance,  cannot  destroy  that 
regular  symmetry,  which  arises  froni  a  conformity 
to  those  very  principles. 

"  On  the  contrary,  let  a  person,  liaving  a  distinct 
and  perfect  conception  of  the  several  classes  of  dignity^ 
with  the  notion  of  proximity  superadded,  view  the 
table  ;  he  will  trace  from  the  propositus^  and  expect 
that,  when  one  class  i3  exhausted,  the  number  denote 
ing  immediate  preference  wiU  be  affixed  to  the  nearest 
claimant  of  the  ensuing  class.  For  instance,  in  the 
male  stock  of  the  paternal  line  ascending,  he  will 
find  the  inlieritance  regularly  given  to  the  nearest  re- 
presentative, first  to  the  uncles  and  aunts,  or  N"*  7^ 
then  to  the  grea1>uncles  and  aunts,  or  N""  8,  and  so 
on,  till  the  class  is  exhaust ;  but  when  he  comes  to 
the  second  class,  or  female  stocks  of  the  paternal 
line,  he  will  revolt  at  the  preference  given  to  the 
more  remote  from  the  propositus,  and  contend  that 
the  legal  course  of  descents  is  destroyed  in  that  in- 
stance ;  and  that  the  violation  thereof  isnacreased 
by  the  contrast  with  the  maternal  line,  where  due 
regard  is  paid  to  proximity,  and  the  regular  order 
preserved." 

<<  The  second  clause  of  this  fourth  reason  contains 
a  charge,  which  reduces  us  to  the  necessity  of  inquir- 
ing whether  the  matter  be  rightly  understood  between 
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tis  ?  MTiether  we  are  agreed  upon  terms  ?  Otherwise, 
in  what  manner  can  this  position  **  destroy  the  con- 
stant  preference    of  male  stocks,"  when,  by  the 
question,  they  and  their  descendants  are  extinct? 
For  were  there  any  male  stocks,  or  their  representa- 
tives surviving,  they  would  certainly  succeed ;  and 
there  would  be  no  contest  between  the  present  com- 
petitors.    If  N"*  11  be  appointed  immediately  after 
N**  9,  it  ^vill  certainly  destroy  the    preference    of 
NMO:  but,  does  N**  10,  being  the  representative  of 
Christian  Smith,   represent  a  male  stock  ?  In  fact, 
vrhat  possible  pretensions  can  either  of  the  claimants 
have  ?    That  both  are  of  the  paternal  line  is  granted  ; 
but  it  is  evident  that  the.  brothers  and  sisters  of 
Cecilia  Kempe  and  Christian  Smith,  are  the  represeu"* 
tatives   of  female  stocks;  and,   be  the  preference 
given  to  either,  surely  the  **  preference  of  the  male 
stocks''  cannot  be  destroyed  thereby :   for,  as  the 
question  is  fairly  stated  by  a  learned  Chief  Baron,  Gilb.  Ten. 
**  the  blood  of  the  father's  mother  was  preferred  to  ^^' 
the  blood  of  his  grandmother,  being  both  female  bloods  \ 
and  both  coming  under  the  consideration  of  ancient 
tenants,  the  nearer  tenant's  blood  was  prefeiTed  to 
the  more  remote." 

"  But,  if  it  be  contended,  that  the  blood  of 
Christian  Smith  may  be  traced  through  the  male 
stocks  of  the  paternal  line,  it  is  granted.  But  may 
not  the  blood  of  Cecilia  Kempe,  be  traced  through  a 
male  stock  to  the  propositus  likewise  ?  And,  as  Harper 
says,  '<  proximity  holds  place  on  the  part  of  females  Piowd.  4S0 
conjoined  by  marriage  to  males,  when  such  blood  is 
once  derived  by  a  male  to  the  first  purchaser."  And 
such  connexion  with  the  paternal  line  is  the  avowed 
reason  of  the  preference.  Le  frere  le  ailes  sera  heir 
al  purchasour,  et  nemy  le  frere  le  besailes,  pw  ceo 
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que  il  est  plus  prochein  en  sanke  alpurchasour  del  part 
de  sa  pere.  The  laws  of  England  do  certainly  prefer 
the  descendants  from  the  male  and  female  stocks  of 
the  paternal  line ;  and,  should  any  system  overlook 
this  distinction,  it  would  be  no  difficult  matter  to 
controvert  it.  But,  ia  the  present  ca6e,  we  have 
nothing  to  apprehend  from  that  objection,  nor  **  from 

2Comni.228.  the  additional  reason  before  given;  for  what  is  it? 

the  argument  of  prcAability,  the  reasonablie  proof 
required  by  the  law,  that  the  claimant  be  next  of 
the  whole  blood  to  the  person  last  in  possession,  (or 
derived  from  the  same  couple  of  ancestors,)  which 
will  probably  answer  the  same  end,  as  if  he  could 
trace  his  pedigree  in  a  direct  line  from  the  first  pur- 
chaser/'  Now,  who  are  the  next  couple  of  ances- 
tors who  have  issue,  and  in  whose  favour  the  argu- 
ment of  probability  ought  to  weigh  ?  The  answer  is, 
Luke  and  Francis  Kempe ;  from  whom  the  person 
last  in  possession,  and  N""  ]  1,  are  both  lineally  de- 
scended. Nevertheless,  the  author  of  the  Commen- 
taries contends  for  the  issue  of  William  and  Jane 
Smith,   a  more  remote  couple  of  ancestors ;  not  re- 

2  Coram.  231.  collecting  his  observation,  that    "  the  higher  the 

common  stock  is  removed,  the  more  will  even  the 
probability  decrease." 

On  the  fifth  reason  he  remarks,  that  "  when  the 
reader  shall  be  made  acquainted  with  the  nature  (^ 
these  uncertainties  and  contradictions,  it  will  be  a 
matter  of  surprise,  that  a  learned  man  should  suggest 
thetn ;  and  of  still  greater  surprise,  that  a  really 
leaitied  man  should  repeat  them.  In  the  first  place, 
it  will  be  manifest,  by  consulting  the  work  of  the 

Law  of  Inh.  ingenious  author  quoted,  that  the  charge  of  all  those 

30-  uncertainties  and  contradictions  is  brought  againsit 

the  first  grand  principle  of  the  laws  of  inheritance  j 
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and  therefore  this  charge,  even  if  it  were  valid,  is 
not  to  be  pointed  against  any  particular  application 
of  the  principle,  but  against  its  general  application. 
Hence  it  is  equally  to  be  brought  against  Justice 
Blackstone's  position,  as  against  that  of  Manwoode." 
**  The  charge  is  this :  —  "  Here  I  would  raise  a 
quere  or  dubitatuvy  whether  the  descendants  from 
the  collateral  ancestors  of  the  several  classes,  (or 
N**  10,  11,  12,  13,)  are  inheritable  or  not,  before  the 
mother's  brother  (or  N**  14.)  And,  in  my  opinion, 
the  doctrine  seisms,  either  way,  chargeable  with  some 
repugnance :  for,  on  the  one  hand,  if  they  are  to  be 
preferred  to  the  mother's  brother  (as  I  conceive  the 
law  is),  then  it  directly  impugns  and  impeaches  the 
rule,  which  gives  the  inheritance  ratione  proaimitaHs 
to  the  brother  or  sisters  of  the  paternal  grandmother, 
(or  N**  11,)  in  preference  to  the  brothers  or  sisters  of 
the  maternal  aunt  of  the  grandfather,  (or  N**  10,)  on 
this  foundation  as  it  is  alleged ;  because  proximd  non 
remota  causa  in  jure  spectatur :  and,  if  the  descend- 
ants from  the  collateral  ancestors  are  not  to  be  pre- 
ferred to  the  mother's  brother,  but  to  be  totally  ex- 
cluded, this  would  be  absurd  ;  forasmuch  as  then  the 
paternal  uncles  and  aunts  of  the  mother  and  the 
grandmother  of  the  paternal  line  should  not  be 
capable  of  inheriting;  when  the  descendants  from 
the  brothers  and  sisters  of  the  remotest  feme,  in  the 
direct  line,  are  held  to  be  inheritable." — ^That  is  to 
say,  it  is  inconsistent  that  the  principle  of  proximity 
shall  take  place  between  the  claimants  N*  10,  11, 
12, 13,  and  not  between  them  and  N**  14,  which  re- 
presents the  mother's  brother,  and  is  certainly  nearer 
than  an}^  of  the  classes  above  mentioned.  Now  the 
reader  sees,  that  for  want  of  a  discretive  judgement, 
to  discover  that  the  said  several  classes  of  collateral 
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ancestors,  though  more  remote  than  N*"  14,  yet  the3r 
are  of  the  paternal  line ;  ihk  ingenious  author  cited 
has  perplexed  the  question  by  appljring  the  test  oT 
proximity  between  them  and  the  mother's  brother, 
who  is  of  the  maternal  line«  and  consequently  shall 
not  inherit  till  the  paternal  line  be  exhausted : 
whereas  that  test  should  never  be  applied,  but  where 
the  parties  are  equal  in  point  of  dignity.    Let  it  be 

* 

further  observed,  that  this  charge,  futile  as  it  is,  is 
not  brought  particularly  against  N°  11,  the  class  for 
which  we  contend,  but  against  the  several  classes 
represented  by  N*>  10,  11,  12,  IS.  It  is  not  brought 
specifically  against  Justice  Manwoode's  position,  as 
this  £]fth  reason  would  insinuate,  but  against  **  the 
descendants  of  the  collateral  ancestors  of  the  higher 
classes ;"  among  others  comprehending  N^  10,  the 
class  for  which  Mr.  Justice  Blackstone  contends. 
Does  it  not  then  argue  a  greatdegr^  of  partiality,  when 
a  general  objection  is  brought  (good  or  bad,  no  matter), 
not  to  regard  our  own  case,  but  to  enforce  it  against 
another,  which,  by  confession,  is  in  the  same  predi- 
ment?  yet  the  author  of  the  Commentaries,  whose 
own  position,  as  favouring  the  more  remote  claimant, 
is  most  obnoxious  to  this  censure,  disregarding  his  own 
situation  hath  brought  the  whole  weight  of  the 
charge  on  the  devoted  system  of  Manwoode. 

"  If  we  may  avail  ourselves  of  the  opinion  of  this 
author,  where  he  simply  informs  us  what  the  law  is^ 
(not  what  it  ought  to  be,)  we  shi^  find  that  he 
concurs  with  Justice  Manwoode,  and  all  the  elder 
writers.  He  puts  the  case  at  present  in  question, 
and  decides  it  thus :  '^  If  the  male  stock  of  the 
paternal  line  is  totally  extinct  at  the  death  of  the 
purchaser,  then  the  inheritance  will  devolve  on  the 
heirs  of  \kit  father^ s  mother ^  or  N^  11 ;  and,  when  they. 
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are  extinct  before  entry^  then  it  goes  to  the  heirs  of 
the  grandfather's  mother,"  or  N**  .10.  Again,  he 
justly  censures  the  reason  given  in  defence  of 
J.  Blackstone's  opinion^  that  more  of  the  purcha- 
ser's male  ancestors  have  been  descended  from  and 
born  of  the  femes  in  the  hiirher  classes.  "  If  ihis  ^*^  °^ '"^- 
argument  must  be  allowed  to  have  any  force  at  all^ 
it  proves  too  much ;  and  will  conclude,  if  it  concUides 
any  thing,  fdr  the  highest  class,"  or  the  representa- 
tives of  Ann  Qodfrey. 

*^  So  far,  then,  the  charges  of  uncertainty  and  con- 
tradiction, though  groundless,  were  not  pointed  by  the 
leanxed  writer  against  one  system  more  than  the 
other.  His  deliberate  opinion  supports  our  argu« 
ment,  and  is  directly  contrary  to  that  of  Mr.  Justice 
Blackstone. 

<<  Again,  this  position  is  charged  with  <*  establish- 
ing a  collateral  doctrine,  incompatible  with  the  pria. 
cipal  point  resolved  in  the  case  of  Clere  and  Brook;" 
If  the  nature  of  this  collateral  doctrine  had  been 
precisely  stated,  it  would  have  been  more  satisfac- 
tory ;  as  then  we  might  hav6  gone  immediately  to 
the  point.  At  present  we  will  state  the  only  part  of 
the  case  which  carries  (as  we  conceive)  the  least  ap- 
pearance of  incompatibility. 

'<  The  circumstance  that  would  most  strike  a  per. 
son  imacquainted  with  the  principles  of  descent,  is, 
that  in  the  case  mentioned,  the  more  remote  claim- 
ant was  preferred ;  whereas  at  present  we  contend 
for  proximity.  He  is  answered,  in  that  ease  the 
more  remote  clainlant  was  the  more  worthy  in  blood, 
w^hich  shall  always  supersede  proximity ;  but,  in  the 
present  case,  they  are  equal  in  respect  of  dignity  of 
blood,  ia  which  situation  we  can  only  resort  to  prox- 
imity.   We  do  not  mean  to  insult  the  learned  Judge, 
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by  proposing  this  as  an  objection  on  his  part  j  it  is 
unworthy  of  him  ;  and  we  have  only  to  lament,  that 
the  nature  of  the  charge  is  such,  that  we  can  only- 
make  a  general  defence,  by  pleading  not  guilty.  To 
establish  this  incompatibility,  it  should  be  proved  that 
N"*  10  is  more  worthy  than  N**ll :  this  hath  not  been 
attempted.  Therefore  if  the  reputation  of  the  Com- 
mentator did  not  prevent  us  from  making  hasty 
conclusions,  we  should  be  well  justified  in  treating 
this  charge  as  a  violent  assumption. 

"  On  our  part,  it  will  be  sufficient  to  show,  that 
the  point  settled  and  the  point  contended  for,  do 
both  conform  to  the  principles  already  stated.  In  the 
first  instance,  the  claimant  took  on  account  of  dig- 
nity of  blood:  in  the  second,  that  principle  did  not 
operate.  N**  11  ought  therefore  to  take  on  account 
of  proximity.  We  shall  not  enter  further  into  the 
detail,  as  the  reader  can  easily  apply  both  cases  to 
the  same  system.  It  will  not  then  readily  appear,  in 
what  manner  this  position  can  establish  a  doctrine 
incompatible  with  the  point  settled. 
'  "  Till  a  more  direct  charge  be  brought,  this,  we 
hope,  will  be  a  sufficient  vindication ;  and  now  we  are 
upon  the  subject,  we  retort  the  accusation.  We  say, 
that  in  the  table  of  descent,  the  preference  given  in 
the  paternal  line  is  inconipatible  with  the  preference 
given  in  the  maternal  line.  And  as  we  disapprove 
of  general  charges  in  our  own  case,  it  is  fitting  that 
the  objections  we  bring  should  be  particular.  *    - 

**  In  the  paternal  line,  Cecilia  Kempe  and  Christian 
Smith  are  female  stocks ;  and  the  representatives  of 
the  lattei*,  though  more  remote  from  tlie  person  last 
seised,  are  preferred  to  the  former  for  ^this  reason, 
because  their  blood  is  derived  to  the  person  last  seised 
by  two  males. 
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**  In  the  maternal  line,  Hannah  Willis  and  Susan 
Sates  stand  in  the  same  point  of  relation  with  the 
two  above  named,  the  difference  of  line  excepted  ; 
and  though  the  representatives  of  Susan  Bates  derive 
their  blood  from  the  person  last  seised  by  two  males, 
9.nd  are  precisely  in  the  same  predicament  with  those 
of  Christian  Smith,  with  respect  to  blood,  still  they 
are  not  preferred  in  the  maternal  line ;  which  is  in- 
compatible. " 

**  The  fact  is,  that»  in  the  maternal  line,  the  table 
of  descent  is  properly  delineated :  the  principles  of 
dignity  and  proximity  are  invariably  pursued  through- 
out :  in  the  paternal  line,  they  are  not^  No  wonder, 
therefore,  that  they  are  incompatible."       ^    . 

To  the  sixth  reason  he  replies — "  It  is  admitted  . 
that  Lord  Bacon  expresses  himself  in  these  direct 
terms :  "  In  any  degree  paramount  thejirst^  the  law  re- 
specteth  proximiiyj  and  not  dignity  of  blood***  But, 
after  a  tedious  search,  we  could  find  no  such  terms 
nor  doctrine  in  Plowden.  Perhaps  it  would  be  a 
difficult  matter  to  point  it  out ;  though,  to  discover 
the  opinion  really  delivered  on  the  occasion,  we  have 
only  to  refer  to  pa.449>  where  we  find  in  what  express 
terms  a  doctrine  is  laid  down,  altogether  contrary  to 
that  stated  in  the  reason.  "  If  one  claim  from  the  Plowd.  449. 
father's  mother,  and  another  claim  from  the  great 
grandfather  direct,  the  latter  shall  be.  preferred ;  et 
tmcore  V autre  est  plus  prochein  del  sanke^  mes  est 
meins  digne  de  sankeJ* 

"  Likewise,  afler  a  diligent  search,  we  could  find 
DO  such  doctrine  in  Hale ;  and,  till  we  are  referred  to 
the  doctrine  we  cannot  find,  we  must  content  ourselves 
with  ^ch  information  as  we  can  find.  His  first  rule 
is  this:  "The  law  prefers  the  worthiest  of  blood:  those  Hale  Hist, 
of  the  male  line  shall  be  preferred  usque  infinitum.  C.L.27I. 
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Again,  if*  the  great  great  great  grandfather,  or  the 
great  great  great  grandmother  of  the  father  has  a 
brother  or  sister,  she  shall  be  preferred,  and  exclude 
the  mother's  brother,  though  he  is  much  nearer.^* 

<*  .Thus,  though  from  the  nature  of  the  thing  we 
cantK)t  strictly  prove  that  no  such  doctrine  appears 
in  Plowden  nor  in  Hale,  still  we  have  brought  the 
best  possible  proof  from  their  own  words ;  whereby 
it  is  evident  they  put  forth  doctrines  directly  con- 
trary to  those  suggested.  For  more  satisfactory 
f  evidence,  we  refer  the  readers  to  their  respective 
works,  which,  contrary  to  the  laubable  precision  our 
author  usually  adopts,  he  hath  cited  at  large  without 
any  particular  reference.  Though  we  much  suspect 
that  their  researches  on  this  head  will,  like  our  own, 
be  fruitless." 

If,  then,  it  be  allowed,  that  these  opinions  do  not 
in  anywise  appear,  it  is  impossible  they  should  appear 
as  the  reasons  given  for  any  particular  doctrine.  But 
if  the  avowed  reasons  of  the  doctrine  we  support  be 
required,  Plowden's  have  been  stated.  Sir  Matthew 
Hale  says,  **  and  though  it  be  also  true,  tliat  the  great 
grandmother^s  blood  has  passed  through  more  males 
of  the  father's  blood  than  the  blood  of  the  grand- 
mother or  mother  of  the  father ;  yet,  in  this  case, 
the  father's  mother's  sister  shall  be  preferred  before 
the  father's  grandmother's  brother,  because  they  are 
all  in  the  female  line,  viz.  cogimtij  and  not  agnatiy 
and  the  father's  mother's  sister  is  nearest,  and  there- 
fore shall  have  the  preference  as  well  as  in  the  male 
line  ascending,  the  father's  brother  or  his  sister  shall 
be  preferred  before  the  grandfather's  brother." 

"  With  respect  to  Lord  Bacon's  position,  we  shall 
simply  observe,  that,  as  it  is  totally  repugnant  to  the 
spirit  of  those  laws,  whence  the  doctrine  of  descent 
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originates,  so  it  has  been  contradicted  by  every  writer 
on  the  subject,  and  is  therefore  inadmissible.  When 
we  recollect  the  obligations  in  general  science,  that 
are  due  to  this  sublime  and  penetrating  genius,  let 
not  this  mistake  be  remembered  ;  when  our  admira- 
tion leads  us  to  consider  him  as  some  superior  being, 
e^en  this  error  may  convince  us  that  he  was  human. 

'  "  Upon  the  whole,  then,  it  appears  that  Lord  Bacon 
mistook  the  reason  of  this  doctrine  entirely ;  and  the 
author  of  the  Commentaries,  observing  the  error,  hath 
unwittingly  imputed  the  same  to  Plowden  and  Hale ; 
which,  being  a  refutable  position,  is  brought  to  create 
an  inconsistency  in  Hale's  doctrine.  Whereas,  the 
perfection  of  his  system  will  thereby  more  forcibly 
appear,  inasmuch  as  nothing  irregular  can  possibly 
square  with  it.  How  far  the  multiplicity  of  learnings 
our  author  was  obliged  to  consult,  may  have  occa* 
sioned  this  mistake,  we  know  not ;  but  are  assured 
that,  however  his  system  may  be  continued,  he  will 
not  sujfer  imputed  opinions  to  remain  on  record 
against  those  respectable  characters,  so  contrary  to 
their  professed  sentiments,  and  which  reduce  them 
to  an  absurdity." 

On  the  seventh,  he  observes,  that  **  it  is  an  incon- 
trovertible  point,  that  the  blood  of  the  Kempes  shall 
not  inherit,  till  that  of  the  Stiles  fail.  There  is 
likewise  no  question,  whether  it  fails,  at  N''  9,  which 
bears  the  name  of  Stiles.  But  the  case  is  not  alto- 
gether so  obvious  with  respect  to  N**  10,  notwith- 
standing that  these  two  numbers  are  coupled  together, 
as  if  one  and  the  same  reason  made  them  similar  in- 
stances.  For,  on  examination,  it  will  be  found,  that 
the  name,  to  which  that  number  is  affixed,  is  Smith. 
However,  on  tracing  upwards,  we  shall  find  that, 
some  generations  back,  the  great  grandfather  of  John 
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Stiles  married  a  certain  Christian  Smith ;  who  is  sup- 
posed to  have  representatives  still  living.  We  must 
therefore  admit,  that  a  portion  of  the  blood  of  the 
person  last  seised  may  be  traced  to  N""  10,  or  the  said 
Christian  Smith,  as  to  a  female  stock  of  the  paternal 
line,  and  not,  as  seems  by  the  reason  to  be  insinuated, 
as  if  it  were  of  a  degree  to  be  mentioned  in  point  of 
dignity  with  N°  9. 

*'  It  is  then  admitted,  that  the  blood  of  John  Stiles 
does  not  fail,  while  N*  10  exists. 

"  But  it  will  likewise  be  found,  that  George  Stiles 
the  grandfather  married  Cecilia  Kempe.  Now,  ac- 
cording to  Sir  Edward  Coke,  <*  the  father  hath  two 
immediate  bloods  in  him,  the  blood  of  his  father 
and  the  blood  of  his  mother,  (or  Cecilia  Kempe), 
and  both  these  bloods  are  of  the  part  of  the  father/' 
And,  by  consulting  the  table  of  ancestors  in  the 
Commentaries,  B.  2.  c.  14.  it  will  appear,  that  the 
Smiths  contribute  one-eighth,  and  the  Kempes  one- 
fourth,  of  the  blood  of  the  person  last  seised ;  or,  to 
adopt  the  expression  of  the  ingenious  author  lately 
Lav  of  Inli.   cited,  "  the  grandmother  furnishes  a  double  portion 

of  consanguinity,  to  what  the  great  grandmotlier 
does."  It  is  then  evident,  that,  as  the  blood  of  John 
Stiles  does  not  fait,  while  N^  10  exists,  so,  neither, 
does  it  fail,  while  any  of  the  representatives  of  the 
grandmother,  or  N<>  11,  exist. 

^^  Since  this  is  necessarily  the  case,  how  shall  we 
account  for  the  distinction  so  visible  in  the  text,  where 
the  name  of  Smith  is  omitted,  and  the  number  repre- 
senting it  is  found  in  such  worshipful  society ;  whereas 
great  care  is  taken  to  inform  us,  that  N**  11,^ though 
representing  a  much  nearer  relation,  is  of  the  blood 
of  the  Kempes,  and  therefore  to  be  postponed  ? 
"  This  question  we  do  not  undertake  to  solve. 


62. 


Titk  XXIX.    Descent    Ch.  iil  §  87.  401 

*<  But  having  discovered,  what  was  unobserved  in 
the  present  reason,  that  when  the  name  of  Stiles  is 
tie  more,  still  the  blood  of  the  paternal  line  flows  in 
two  channels,  are  we  to  admit  the  conclusion  which 
appears  so  deliberate ;  or  are  we  to  advance  the  neg- 
lected N"*!!,  whose  title  previously  presents  itself 
upon  a  regular  tracing,  and  in  many  other  req>ects 
appears  to  be  so  justifiable  ? 

^*  If  we  advert  to  our  author's  own  computation  so 
lately  mentioned,  we  shall  perceive  that  the  relation, 
between  No  11  and  the  person  last  seised,  is  much 
nearer  than  the  relation  between  N"  10  and*  the  per- 
son last  seised.  However,  we  shall  avail  ourselves 
no  farther  of  this  observation,  than  to  presume  it  is 
very  fair  ground,  whereon  tQ  produce  at  least  the 
simple  claim  of  N""  11 :  the  right  may  be  discussed 
afterwards. 

<*  The  case  of  the  claimants  is  such  as  hath  been 
already  stated :   we  will  apply  to  a  decision  from  ' 
which  there  will  be  no  appeal. 

**  The  reader  is  desired  to  cast  his  eye  on  the  table 
of  descents,  and  to  mark  in  what  degree  the  two 
competitors  stand.  The  rule  to  guide  his  judgment 
is  thus  laid  down  by  the  author  of  the  Commentaries. 
^<  In  order  to  ascertain  the  collateral  heir  of  John  2Comm.226. 
Stiles,  it  is,  in  the  first  place,  necessary  to  recur  to  * 
his  ancestors  in  the  first  degree ;  on  default  of  which, 
we  must  ascend  one  step  higher,  to  the  ancestors  in 
the  second  degree ;  then  to  those  of  the  third  and 
fourth ;  and  so  upwards  in  infinitum^  till  some  ances- 
tors be  found,  who  have  other  issue  descending  from 
them  beside  the  deceased,  in  a  parallel  or  coUateial 
line.  From  these  ancestors  the  heir  of  John  Stiles 
must  derive  ^is  descent  j'V  as  the  question  is  now 
concerning  tha  collateral  heir.     In  obedience  to  this 
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rule,  let  us  recur  to  tiie  fkst  degree ;  ancestors  there 
are  none  living ;  to  the  second,  by  the  question  they 
^ve  extinct  In  the  third,  we  find  N""  11,  or  the  fe- 
presentatives  of  the  paternal  grandmother.  If,  for 
the  sake  of  speculation,  we  pursue  our  inquiries,  we 
may  find  collateral  ancestors  in  th^  fourth  degree,  or 
N""  10 ;  but  the  inheritance  is  previously  vested,  it  is 
cast  on  N""  11.  Again,  in  the  Commentaries,  we  find 
2Coimn.223.  this  direction :  ^^  In  order  to  keep  the  state  of  John 

Stiles  as  nearly  as  possible  in  the  line  of  his  purchasing 
ancestors,  it  must  descend  to  Hie  nearest  couple  i^an- 
cestorSj  that  have  left  descendants  behind  them.'* 
'Irhose  ancestors,  who  have  left  defendants,  are  Luke 
Kempe  and  Frances  Holland,  and  William  Smith  and 
Jane  King.  Can  it  now  remain  a  doubt  whidi  is  the 
nearest  couple,  or  whose  ii^sue  shall  succeed  ? 

<*  Such  being  the  case,  we  cannot  possibly  admit  of 
the  conclusion,  ^^  that  N*  11,*  being  the  blood  of  the 
K^empes,  ought  not  to  inherit  till  N""  10  is  extinct.^' 
'  For,  to  retort  the  distinction  so  invidiously  made  in 
this  seventh  reason,  N"*  10  represents  the  blood  of  the 
Smiths,  and  is  not  descended  from  so  near  a  couple 
of  ancestors  as  N*"  1 1,  and  therefore  we  are  authorized 
to  inquire,  why  has  not  their  issue  the  same  d^^ree  of 
preference  in  the  table,  that  we  are  taught  to  give 
them  by  the  text  ? 

**  With  regard  to  the  eighth,  he  remarks,  that  "  this 
reason  has  a  most  formidable  appearance.  The  ap- 
proaches are  peifectly  regular.  Two  authorities  are 
brought  to  establish  a  point  of  doctrine ;  which  point 
is  applied  to  a  case  resolved,  and  the  inference  seems 
fatal  to  our  system.  To  make  a  regular  defence,  it 
is  our  duty  to  examine,  whether  the  authorities  and 
acknowledged  maxims  of  descent  do  support  such  a 
doctrine  i  then,  whether  it  is  well  applied  to  the  case 
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resolved ;   and  whether   such   inference  follower  of 
necessity. 

"  The  first  authority  is  from  the  Year  Book,  Mich. 
12  £dw.  IV.  12.  The  case,  in  which  the  rule  was 
originally  introduced,  is  thus  stated.  <<  Where  a  man 
purchases  land,  and  dies  without  issue,  and  without 
heir  on  the  part  of  his  father,  his  next  heir  on  the 
part  of  his  mother  shall  have  the  land.  And,  if  a  . 
man  purchase  land,  and  hath  issue  and  dies,  and  the 
issue  enters  and  dies  without  issue,  and  without  heir 
on  the  part  of  his  father,  that  is  to  say,  on  the  part 
of  the  father's  male  ancestors,  that,  in  such  case^ 
the  heir  on  the  part  of  the  mother  of  his  father,  that 
is  to  say,  of  his  paternal  grandmother,  ought  to 
inherit :  Jbr  he,  who  ought  to  inherit  the  father ,  ought 
to  inherit  the  son.  Catesby  moved,  that  where  the 
issue  was  once  seised,  that  the  descent  was  cast  in  the 
Mood  of  the  father  \  therefore  it  shall  never  resort 
to  the  blood  of  the  father's  mother,  &c. ;  no  more 
than  where  a  man  purchases  lands,  and  dies  without 
issue,  where,  if  the  land  descends  to  the  heir  of  the 
father  on  account  of  the  dignity  of  blood,  who  is 
aeised  and  afterwards  dies  vdthout  issue,  and  without 
heir,  then  the  blood  on  the  part  of  the  mother  ought 
not  to  inherit :  for  it  is  difierent  blood.  To  which 
it  was  answered,  that  the  cases  are  by  no  means 
similar :  for,  when  the  inheritance  descends  to  col- 
hiteral  blood,  it  shall  not  resort  to  other  blood,  &c. 
But  it  was  held,  that  if  a  man  purchase  land  and 
has  issue,  who  takes  the  land  by  descent,  and  after- 
wards the  issue  dies  without  issue,  and  without  heir 
on  the  part  of  the  father,  that  the  heir  on  the  part  of 
the  son's  mother  ought  not  to  inherit ;  for  he  is  not 
of  the  blood  of  the  first  purchaser,  that  is,  he  is  not 
of  the  blood  of  the  father:  but  the  heir  of  the  son, 
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>on  the  pact  of  ailes,  that  is,  of  the  mother  of  the 

father,  ought  to  inherit,  &c.  quod  notaJ^ 
^<*Such  is  the  first  authority ;  tod  before  we  make 

.  any  remarks  on  the  manner  in  which  it  is  applied,  we 
mast  express  "our  surprise,  that  an  argument  should 

'  be  drawn  from  a  case,  that  we  might  justly  cite  in  sup- 
port ^f  our  own  system.  Por,  the  question  between 
Manwoode  and  Justice  Blackstone  is  this ;  when  all 

'  the  representatives  of  tJie  male  stock  of  the  paternal 
line  are  extinct,  who  shaU  succeed?  The  former  sa3rs, 
the  heir  of  the  ailes ;  the  latter,  the  heir  of  the 
hesailes :  but,  what  is  most  singular,  to  support  his 
argument,  an  authority  is  brought,  which  upon  the 
^    '  same  question  gives  the  succession  to  the  ailes :  **  The 

'  heir  of  the  son,  on  the  part  of  the  ailes^ .  ought  to 

<  inherit/' 

**  The  next  authority  to  support  the  point  of  doc- 
trine is  a  quotation  from  Sir  Matthew  Hale.  We 
•shaU  take  the  liberty  of  making  a  larger  extract,  that 
by  the  context  the  reader  may  comprehend  the  full 

•  scope  of  his  meaning. 

<<  If  the  son  purchases  land  in  fee  simple  ^md  dies 
without  issue,  those  of  the  male  line  ascending,  usque 
ad  infinitum^  shall  be  preferred  in  the  descent  ac- 
•x)ording  to  their  v  proximity  of  degree  to  the  son.  And 
therefore  the  lather's  brothers  and  sisters,  and  their 
descendants,  shall  be  preferred  before  the  brothers  of 
the  grand&ther  and  their  descendants ;  and  if  the 
•Jbthex  bad  no  brothers  nor  sisters,  the  grandfather's 
brothers  and  their  descendants,  and^  for  want  of 
brother^,  his  sistem  and  their  descendants,  shall  be 
preferred  before  the  brother  of  the  great  grandfather : 
for  altbpugh,  |)y  tfee  law  of  England,  the  foAer  or 
grandfather  cannot  imtoediately  inherit  to  the  son,  yet 
the  direction  of  the  descent  to  the  collateral  ascendii^ 
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IkiQ  is  as  much  as  if  the  father  and  grandfather  had 
been  by  law  inheritable,  abd  should  have  inherited  to 
the  son  before  the  grandfather,  and  the  grandfather 
before  the  great-grand&tber ;  and  consequently  if  the 
father  had  inherited  and  died  without  issue,*  his  eldest 
brother  and  his  descendants  should  have  inherited^ 
before  the  younger  brother  and   his  descendants; 
and,   if  he  had  no  brothers  but  sisters^  the  sisters 
and  their  descendants;  should  have  inherited  before 
his  uncles,,  or  the  grand&ther's^  brothers  and  their 
descendants ;  so,  though  the  law  of  England  excludes 
the  fiither  from  inheriting,  yet  ifc  substitutes  and  di« 
rects  the  descent,  as  it  should  have  been,  had  the 
father  inherited,  viz.  it  lets  in  those  firsts  that  are  in 
the  next  degree  to  him.'* 

*<  Such  is  the  second  authosity ;  and  it  is  presumed* 
the  reader  will  be  of  opinion,  that  by  this  detail  the 
learned  Chief  Justice  meant  to  exemplify  the  doctrine 
of  proximity  by  its  several  degrees ;  and  to  inform  us^ 
that  though  the  father,  grandfather,  and  great-grand- 
father cannot  immediately  inherit,  still  we  must  resort 
to  them  as  to  the  i^ocks  whence  we  are  to  trace 
proximity  and  primogeniture.    And  to  this  rule  he 
hath  referred  the  matter  at  present  in  question,  which 
he  hath  stated  and  decided  in  the  following  terms. 
'<  When  the  son  is  once  seised,  and  dies  without  issue, 
his  grandmother's  brother  (or  N**  11.)  is  to  him  heir 
of  the  part  of  his  father ;  and,  being  nearer  than  his 
great-grandmother's  brother,  is  preferred  in  the  de- 
scent."    An  opinion,  so  clear  and  decisive  on  the 
question  itself,  will  allow*  us  to  pay  little  regard  to 
the  construction  put  on  a  detached  sentence  from 
the  same  authority,  in  order  to  support  a  contrary 
argument.    And  here  we  must  observe,  that  though 
k  be  allowable^  where  an  author  involves  himself  in 
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contradictions,  to  oppose  one  part  of  his  doctrine  to 
another ;  still  it  is  to  the  last  degree  nncandid^  whett 
he  is  consistent,  to  force  a  distinct  assertion  into  the 
service  of  an  argument  that  he  disavows. 

'^  Upon  the  whole,   we  think   the  citation  from 
Hale  a  very  full  comment  on  the  dictum  advanced  in 
the  Year  Book.    And  that  the  learned  author  so  un- 
derstood the  same,   is  obvious  from  the  foUowing^ 
2€Qttm.226.  passage :  **  Now,  here  it  must  be  observed,  that  the 

lineal  ancestors,  though  (according  to  the  imt  rule} 
incapable  themselves  of  succeeding  to  the  estate, 
because  it  is  supposed  to  have  already  passed  them, 
are  yet  the  common  stocks,  from  which  the  n^K^t 
successor  must  spring." 

'<  Thus  then  we  admit  both  authorities ;  but,  what 
is  most  material,  we  see  oh  what  occasion  and  to  what 
intent  they  were  originally  laid  down.  When  there- 
fore  they  shall  be  cited  to  establish  a  future  ai^gument, 
we  shall  know  how  far  their  influence  extends ;  andy 
knowing  to  whom  the  inheritance  was  given,  we  may" 
judge  with  what  propriety  a  reference  is  made  thereto* 
But,  if  these  very  authorities  ])e  advanced  fcH:  the 
purpose  of  giving  the  inheritance  to  another,  what 
shall  be  then  said  ?  Shall  we  not  ask,  is  it  caHdid  to 
adopt  a  rule  and  to  apply  it  so  as  to  produce  a  conse- 
quence, totally  different  from  the  original  conclusion  ? 
For  it  is  evident,  that  the  purpose  of  introducing 
these  authorities  was,  to  collect  an  inference  or  point 
of  doctrine  therefrom,  which,  though  not  delivered 
in  express  terms,  is  nevertheless  made  and  adopted. 
To  have  stated  it  openly  would  have  alarmed  die 
reader;  but  the  doctrine  insinuated  isi,  that  on  account 
of  the  rule  cestuy  que  doit  inheriter  atpere  doit  Meriter 
alJitSj  in  searching  for  the  heir  of  the  son^  we  ought 
to  trace  from  \h«  father ^  as  from  the  prapasUus,    fie-. 
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ference  is  then  made  to  the  case  of  Clere  and  Brocdc. 
for  reasons  that  we  shall  presently  discover.  How- 
ever,  in  the  first  place,  it  is  presumed  no  such  doc^ 
trine  can  be  gathered  from,  the  authors  cited ;  and  ^ 
we  have  now  to  examine  whether^  if*  it  be  a  point,  it 
is  consistent  with,  the  laws  of  descent. 

*^  Firsts  that  the  learned  Commentator,. in  a  former 
instance,  put  a  much  more  liberal  construction  on  the  •    . 
dictum  in  the  Year  Book,  may  be  gaUieredfront the. 
following  passage. 

<*  This,  then,,  is  the  great  an£  general  principle^  2Coinin.22a. 
upon  which  the  law  of  collateral  inheritances  depends ; 
that,  upon  failure  of  issue  in  the  last  proprietor,  the 
estate  shall  descend  to  the  blood  of  the  first  purchaser; 
or  that  it  shall  result  back  to  the  heirs  of  the  body  of 
that  ancestor,  from  whom  it  either  really  has,  or  is 
supposed  by  fiction  of  law  to  have,  originally  de« 
scended:  according  to  the  rule  laid  down  in  the 
Year  Book,  Fitzherbert,  Brook,  and  Hale,  that  he, 
who  would  have  been  heir  to  the  father  of  the  de- 
ceased'' {and  qf  course  to  the  mother  or  any  other 
purchasing  ancestor)  **  shall  also  be  heir  to  the  son.'' 
Now,  if  any  one  chose  to  adopt  the  passage  contained 
in  the  above  parenthesis,  in  the  same  manner  as  the  ^ 

dictum  in  the  Year  Book  is,  in  the  present  case,  ap- 
fdied  to  make  the  father  become  the  propositus ;  it 
might  thereby  be  proved,  that  as  he,  who  would  have 
been  heir  to  tiie  mother,  shall  also  be  heir  to  the  soo^. 
so  therefore  the  mother  ought  to  become  the  persona^ 
proposita. 

**  iSecondly,  in  contradiction  to  this  doctrine  is  the 
approved  maxim,  Seisinafacit  stipitem\  and,  ^'  as  the  2Coinin.209, 
seisin  of  any  person  makes  him  the  root  or  stock, 
from  which  all  future  inheritance  by  right  of  blood 
must  be  derived,''  on  the  authori^  pf  the  Conwen*  Icl«  228» 

Dd  4 
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taries,  which  also  tell  us  that  '*  the  law  only  requires 
that  the  claimant  be  nejrt  of  the  whole  blood  to  the 
person  last  in  possession/^  we  conclude  that  the 
son  being  the  person  last  seised,  he  shall  be  the 
root  or  stock  from  which  such  inheritance  must  be 
derived. 

**  Thirdly,  if  we  are  to  trace  from  the  father,  it  wfll 
introduce  universal  confusion  ;  it  y^'iSl  oonfound  the 
distinction  made  by  Sir  Edward  Coke»  ^  that  the 
father  hath  two  bloods  in  him,  by  which  means  the 
father's  mother,,  though  of  the  female  line  to  hnn, 
is  of  the  male  line  to  the  son."  For,  if  we  are  to 
trace  from  the  father,  his  mother  must  be  of  the 
female  line  to  the  son ;  and,  what  is  still  more  in- 
jurious^  in  such  case  the  whole  maternal  line  wiH  be 
totally  excluded^  for  there  is  no  privity  of  blood  be- 
tween the  father  and  the  line  of  tiie  mother. 

**  Thus  have  we  endeavoured  to  prove,  that  no 
such  point  has  been  nor  can  be  established.    We  now 
contend,  that  the  case  to  which  it  is  applied,  the  reso- 
lution in  Clere  and  Brook,  is  indirectly  stated.    It 
was  there  settled,  that  the  heir  of  Dorothy  Young, 
the  paternal  grandmother  of  the  person  last  seised, 
should  succeed  in  preference  to  Edward  Clere  his 
mother's  brother  j  that  is,  N**  1 1  shall  succeed  to  Jrim 
Stiles  the  son.    Whereas  we  are  told  in  the  Com- 
mentaries,  who  might  or  sliould  -have  succeeded  to 
Geoffiey  Stiles  the  father.    That  N**  10  should  have 
inherited  to  GeoflGrey  Stiles  the  father  before  N*ll» 
This  may  be  true,  if  John  Stiles  the  son  had  never 
been  seised ;  but,  the  contrary  being  the  case,  there 
was  no^  qiiestioa  who  should  have  inherited  the  father. 
The  matter  settled  was^  that  N""  11  should  inherit  the 
-    son.    Tliis  indirect  stating  of  the  case  leads  us  to  the 
reason  w^y  the  point  above  mentioned  vita  attempted 
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to  be  established.  It  was  introduced  with  a  vrew  to 
discard  the  son ;  and  that  the  father  should  become 
the  propositus  or  root^  to  whom  N*  10  is  exactly  in 
the  same  relation  as  N"*  1 1  is  to  the  son.  Now,  can 
there  be  a  more  presumptive  proof  how  far  the  judge- 
ment is  here  sacrificed,  than  the  forced  construction 
put  upon  different  texts  in  order  to  establish  a  point 
for  the  purpose  of  getting  rid  of  the  son  ?  For,  when 
once  that  is  effected,  when  oiice  we  trace  from  the 
father,  N^  10  will  certainlyanherit.  But,  as  the  fact 
is  otherwise,  as  the  son  is  the  person  last  seised,  shall' 
not  N*»  1 1  confessedly  succeed  ? 

*<  The  negative  application  of  the  rule  is  this : 
Because  the  issue  of  Luke  and  Frances  Kempe,  or 
N°  11,  should  not  have  inherited  to  the  father,  A^e* 
fore  they  shall  not  inherit  to  the  son.  Now  it  is  cer- 
tain, that  not  one  person  of  those  represented  in  the 
table  of  descents,  from  N^  14  to  N°  SO  inclusive,  shall 
ever  inherit  the  father ;  but  who  will  be  found  to 
contend,  that  therefore  not  one  of  them  shall  inherit 
the  son  ? 

**  However,  by  virtue  of  this  liberal  rule,  John 
Stiles  is  utterly  excluded,  as  though  he  hid  never 
existed ;  notwithstanding  we  are  told  by  the  author 
himself  that  John  Stiles  held  the  land  as  a  feiid  of 
indefinite  antiquity.  Let  us  then  foi*  a  moment  admit 
of  the  delusion,  and  refer  ourselves  to  GeoflSrey  Stiles 
the  father.  Now,  if*  the  heirs  of  Christian  Smith  shall 
inherit  John  Stiles,  as  by  the  table  they  do,  by  parity, 
of  reason,  must  not  the  heir  of  Ann  Godfrey  succeed 
to  Geofirey  Stiles  ?  To  hesitate  were  useless ;  their 
respective  relation  is  the  same ;  if  the  heirs  of  the 
great-grandmother  shall  succeed  in  one  instance,  they 
shall  in  another,  or  there  is  no  virtuie  in  consistency. 
Nevertheless,  having  once  secured  Geoffiey  Stilea  as 
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the  proposUuSf  the  system  of  die  table  of  descents  ir 
deserted ;  and  appeal  is  made  to  the  t^soiution  in 
Clere  and  Brook  :  so  that,  when  Justice  Manwoode 
argues  rightly  from  the  son,  the  doctrine  is  repre- 
hensible ;  whereas  no  scruple  is  made,  in  tracing  froflft. 
the  father,  to  admit  the  same  arguments. 

'*  To  pursue  the  proposed  plan  of  defence,  we 
should  continue  to  examine  whether  such  inference 
follows,  as  is  suggested  from  the  stating  of  the  case 
resolved.  But  we  are  prevented  by  the  express  pro- 
hibition of  our  author :  who,  perhaps  not  thinking 
he  should  ever  adopt  a  contrary  opinion,  hath  in 
eflfect  told  the  student,  tha^  if  any  case  be  put 
except  as  from  John  Stiles,  he  should  not  admit  iL. 
2Coinm.240.  The  words  are,—"  The  student  rfiould  bear  in  mind 

that,  during  this  whole  process,  John  Stiles  is  sup* 
posed  to  have  been  last  actually  seised  of  the  estate  j 
for,  if  ever  it  comes  to  vest  m  anif  other  person  as^ 
heir  to  John  Stiles,  a  new  order  of  succession  must 
be  observed  upon  the  death  of  such  heir ;  since  he,, 
by  his  own  seisin,  now  becomes  an  ancestor  or  sUfes^ 
and  must  be  put  in  the  place  of  John  Stiles/' 

*^  Had  we  previously  attended  to  this  admonition, 
we  should  have  found  that  our.  arguments  i^ainst  the 
aj^intment  of  Greorge  Stiles  the  father,  as  the  stipes^ 
were  needless ;  for  in  such  case  a  new  order  of  suc- 
cession must  be  observed,  and  the  student  is  fore* 
warned  accordingly.  Can  we  therefore,  with  any 
(MTopriety,  pursue  our  inquiries  respecting  the  infer- 
ence, when  we  are  forbidden  to  admit  the  proposi- 
tion? 

<*  Upon  the  whole,  we  presume  to  have  shown,  that 
of  the  foregoing  reasons,  the  first,  second,  and  thirdt. 
are  merely  speculative  ;  the  fourth  is  drawn  from  an 
inapplicable  medium,  and  a  chaise  which  is  contra- 
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dieted  by  the  expre^  words  of  Plowden ;  the  fiftli 
depends  upon  a  distorted  authority,  and  violent  as- 
sumption ;  the  sixth  on  a  misquotation ;  that  the 
seventh  involves  a  contradiction  between  the  table  and 
the  text ;  and  of  the  eighth  it  wiU  not  be  deemed 
intemperate  to  say,  that  it  collects  a  point  of  doctrine 
from  authorities  by  which  that  doctrine  is  opposed, 
which  point  is  applied  to  a  case  we  are  directed  not 
to  allow,  and  from  which  an  inference  is  drawn, 
though  we  are  enjoined  not  to  admit  of  the  premises/'* 


**  A  case  exactly  in  point,  arose  on  the  Midland  Circuit  in  1805» 
and  was  intended  to  have  been  argued  in  Westminster  Hali»  buit 
was  compromised.  Several  eminent  counsel  were  however  con- 
sulted, among  whom  was  the  late  Mr.  Serjeant  Williams  ;  and  they 
were  all  of  opinion  that  Sir  W.  Blackstone*s  doctrine  was  wrong* 
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Section  1. 

rriHE  rules  laid  down  in  the  preceding  chapter 
-^    respecting  the  descent  of  estates  in  possession, 
do  not  apply  to   the  descent  of  estates  in  remainder 
and  reversion,  expectant  on  an  estate  of  freehold. 
Because  where  there  is  a  preceding  estate  of  free- 
hold, the    actual  seisin  is  in  the  possessor  of  that 
estate,  not  in  the  person  entitled  to  the  estate  in 
remainder  or  reversion. 
Remainders,"      S.  It  follows  from  this  principle,  that  where  a 
to^t^I^ira   pc^^^^  entitled  to  an  estate  in  remainder  or  rever- 
of  the  Pei^    sion,  expectant  on  a  freehold  estate,  dies  during  the 
they  first       continuance  of  the  particular  estate,  the  remainder 
vested.  or  reversion  does  not  descend  to  his  heir ;  because  he 

never  had  a  seisin  to  render  him  the  stock  or  root 
of  an  inheritance  :  but  it  will  descend  to  the  person 
who  is  heir  to  the  first  purchaser  of  such  remainder 
or  reversion,  at  the  time  when  it  comes  into  pos- 
session. 


i 
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3.  Thus  it  was  laid  down  by  the  Court  of  K.  B.,  RatcUffe's 
in  34  Eliz.  that  "  Of  a  reversion  or  remainder  ex-  3  j^  '  42  a. 
pectant  on  an  estate  for  life,  or  in  tail,  there  he  who 

claims  the  reversion  as  heir,  ought  to  make  himself 
heir  to  him  who  made  the  gift  or  lease ;  if  the  rever- 
sion or  remainder  descend  from  him  :  or  if  a  man  pur-  1  Inst.  14  a. 
chase  such  reversion  or  remainder,  he  who  claims  as  "' 
heir  ought  to  make  himself  heir  to  the  first  purchaser." 

4.  In  the  case  of  Kellow  v.  Rowden  it  was  held  Tit.  17.  >  28, 
by  all  the  Judges,  that  where  an  estate  for  life  or  in 

tail  is  created,  and  the  reversion  in  fee  expectant 
thereon,  descends  from  the  donor  or  settlor,  through 
several  intermediate  heirs,  before  it  falls  into  pos- 
session ;  every  person  claiming  it  by  descent  must 
make  himself  heir  to  the  donor  or  settlor,  and  take 
it  as  such :  and  not  as  heir  to  the  intermediate  heirs, 
who  lieed  not  be  so  much  as  named  in  an  action 
brought  against  the  person  so  acquiring  the  pos- 
session, as  heir  to  the  donor  or  settlor.  For  the 
intermediate  heirs  never  had  such  a  seisin  as  to 
transmit  the  reversion  from  them,  by  descent,  to  any 
person  wbo  was  not  heir  to  the  donor  or  settlor. 

5.  D.  Smith,  in  consideration  of  his  marriage  with  Jenkins  v. 
Sarah  Madey,  ia  17l6>  settled  the  premises  in  question  2  Wils.  45. 
to  the  use  of  himself  and  the  said  Sarah^  during 

their  natural  lives^  and  the  life  of  the  survivor  of 
th^m,  remainder  to  the  heirs  of  the  body  of  thS 
said  Sarah  by  the  said  David ;  remainder  to  the  siaia 
David,  his  heirs  and  assigns  for  ever.  There  Was 
issue  of  the  marriage  one  daughter,  named  Eliza- 
beth, and  no  other  child.  Upon  the  death  of  the 
'  said  Sarah*  David  Smith  married  a  second  wife,  and 
by  her  had  issue,  Ann,  the  lessor  of  the  plaintilB^  and 
no  other  child.  EUzabeth  the  daughter  of  the  said 
David  by  Sarah  his  first  wife,  intermarried  with  John 
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upon  that  marriage,  David  Smith  deli- 
the  poflseasioii  of  the  premises  to  i(M 
Waien^  boi  did  not  execute  any  conveyance  thereof 
to  Urn.  In  1738  Da(vid  Smith  died,  leaving  issne 
mif  EliBbeth  by  his  first  wife,  and  Ann  by  his 
aec—d  wife ;  and  about  twelve  months  afler,  Elizia- 
beth  died,  leaving  issue  one  son,  ivho  was  bom  aflber 
tbe  death  of  David  his  gr^dfather,  and  died  an 
infimfc^  soon  after  the  death  of  his  mother*  The 
aid  Diavid  Smith  had  no  brother,  but  left  a  sister 
MBBed  Jane  (married  to  one  Gilbert)  who  was  heir 
at  bnr  feo  Elizabeth  the  daughter  of  David  Smith, 
by  hia  first  wife,  and  to  her  son  ;  and  upon  the  death 
of  Jbbn  Waters,  Gilbert  and  his  wife  entered  cm  the 
]iiemiae&  Ann,  the  daughter  of  David  Smith  by 
bia  aecood  wife,  daimed  the  estate,  as  heir  at  law  to 
ber  fether,  and  brought  an  ejectment  against  Gilbert 
and  his  wife. 

Serjeant  Wilstm  reports  the  Court  to  have  beea  of 

Cfunion  that  Ann  had  no  title  to  the  premises.    But  it 

is  truly  observed  by  Mr.  Watkins,  in  his  Essay  on  the 

ia«AX  )4S»  Law  of  Descents,  that  the  judgement  is  evidently 

*^'  ^^^^       nusstated,  or  wrongly  printed ;  that  in  a  note  of  this 

case  tak^i  by  Mr.  Serjeant  Hewit,  afterwards  Lord 
Chancellor  of  Ireland,  the  adjudication  is  thus  given : 
«»^^  In  this  case  it  was  clearly  agreed,  that  by  the 
aettlement  of  1716^  David  Smith  was  tenant  for  life, 
bia  Wife  waa  tenant  in  tail,  with  the  reversion  in  David 
Siai^ :  and  theiei:^n  this  point  was  made,  whether 
the  re  vefsion  in  fee  descended  upon  the  two  daughters 
of  David;  vis.  Elizabeth  by  his  firM  wife,  and  Am 
^  his  second  wife,  in  such  manner  as  that  upon  the 
iUterminatiini  of  the  estate  tail  whkh  descended 
uuott  EUiab^th,  and  from  her  upon  her  son,  and 
«X|iireil  by  hb  death  without  issue,  it  should  go  in 
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moieties  ;  viz.  one  moiety  to  Ann,  and  the  other  to 
the  heirs  of  Elizabeth ;  or  whether  it  shpuld  not  go 
all  to  Ann  as  heir  to  her  father,  who  was  last  actu- 
ally seised  of  the  reversion.** 

The  Judges  Were  of  opinion,  ^*that  though  the 
reversion  descended  upon  the  two  daughters  of  David 
on  his  death,  yet  they  were  not  actually  seised  of  that 
reversion  during  the  continuance  of  the  estate  tail, 
but  the  same  was  expectant  thereon ;  and  as  whoever 
takes  by  descent  must  take  as  heir  to  him  who  wa9 
last  actually  seised,  therefore  Ann  took  the  reversion 
wholly  as  heir  to  her  father.  And  as  to  this,  1  Inst.  14, 
15.  and  Kellow  v.  Rowden,  in  Carthew  and  Shower,  3Bo8.&.Pur. 
were  held  to  be  authorities  in  point.**  Do€  v.  Hut- 

Lord  Alvanley  has  observed  that  the  preceding  case  J?^  . 
was  misstated  in  Wilson ;  as  all  the  reasoning  showed  Searle, 
it  must  have  been  determined  in  favour  of  the  lessors  I^™?*:^** 

yi  t        1  .     ./*.  '  Rem. 561. 

of  the  plamtiff.  6th  ed. 

6.  A  right  to  an*  estate  in  remainder  or  reversion  A  Right  to  a 
descends  to  the  half  blood.    For  where  a  person  &c!"dMceiBda 
having  such  a  right  dies,  before  the  estate  in  remainder  to  the  Half 
or  reversion  falls  into  possession,  he  cannot  acquire 
such  a  seisin  as  to  become  the  stock  of  an  inheritance; 
therefore  his  heir  of  the  half  blood,  if  he  is  heir  to 
the  donor  or  settlor  of  the  remainder  or  reversion^ 
will  become  entitled  to  it. 

7-  Thus  if  there  be  a  ffift  to  baron  and  feme  in  I  Roll.  Ab. 
special  tail,  remainder  to  the  right  heirs  of  the  baron,       *  p  •  • 
and  they  have  issue,  the  feme  dies,  the  baron  takes 
another  feme,  and  hath  issue  and  dies,  and  the  eldest 
son  enters  and  dies  without  issue,  the  second  son  of 
the  half  blood  shall  have  the  remainder ;  because  the 
eldest  was  not  seised  thereof  in  his  demesne.    lx)rd 
Coke  has  stated  this  case,  and  observed  that  the  rule  i  intt.  14  b. 
15,  possessiojratrisdejeodo  simpUci  Jacit  sororem  esse 
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hwredem  ;  and  here  the  eldest  son  was  not  possessed 
of*  the  fee  simple,  but  of  the  estate  taiL 

\  ^^i^^"        8.  So  if  land  be  given  to  J.  for  life,  remainder  to  R. 

hisson  in  tail,  remainder  to  the  right  heirs  of  J»;  and 
J.  dies,  and  R.  enters  as  tenant  in  tail,  and  dies  with- 
out issue*  T«  the  son  and  heir  of  J.  of  the  half  blood 
to  R.  shall  have  the  land  by  descent,  and  not  the 
heir  of  R. ;  because  R.  was  never  seised  in  ifee  in 
demesne. 

Idm,  pi.  8.       9.  So  if  a  gift  be  made  to  a  person  in  tail,,  remainder 

to  his  right  heirs,  and  after  the  donee  dies,  having 
issue  a  son  by  one  venteiv  and  a  son  by  another  ven- 
ter, and  the  eldest  son  enters  and  dies  without  issue, 
his  brother  of  the  half  blood  shall  inherit  the  remain- 
der by  descent,  because  the  elder  brother  was  never 
seised  thereof  in  demesne, 

ld«n,  pi.  9.  10.  So  if  the  eldest  son  be  seised  in  tail,  with  a 
remainder  or  reversion  by  descent  to  him,  from  his 
father  in  fee,  and  dies  without  issue  ;  his  brother  of 
the  half  blood  shall  have  the  remainder  or  reversion 
by  descent;  because  his  brother  was  never  seised 
thereof  in  demesne. 

I  Inst  15  A       11.  Lord  Coke  says,  if  a  father  makes  a  lease  for 

life,  or  a  gift  in  tail,  and  dies,  and  the  eldest  son 
dies  in  the  lifetime  of  the  tenant  for  life.  Or  tenant  in 
tail ;  the  younger  son  of  the  half*  blood  .shall  inherit 
the  reversion :  because  the  tenant  for  life  or  tenant 
in  tail  was  seised  of  the  freehold,  and  the  eldest  son 
had  nothing  but  the  reversion  expectant  upon  that 
freehold ;  therefore  the  younger  son  shall  inherit  the 
land,  as  heir  to  his  father,  who  was  last  seised  of  the 

> 

freehold. 
Idem,  &n,S.      12.  Lord  Coke  has  also  observed,  that  although  a 
•  rent  had  been  reserved  on  the  lease  for  life,  and  the 
eldest  son  had  received  it,  yet  it  was  holden  by  some 
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liiat  the  younger  Jbrother  should  inherit ;  because  the 
seisin  of  the  rent,  'was  no  actual  seisin  of  tlie  freehold 
of  the  land;  but  that  35  Ass.  pi.  2.  seemed  to  the 
contrary,  because  the  rent  issued  out  of  the  land,  and. 
'was  in  lieu  thereof.  It  is  however  said  in  Lofd  Hale's 
Notes,  published  by  Mn  Hargrave,  to  have  been  ad- 
judged in  the  case  of  Piper  v.  Masters,  Trin.  1657, 
that  in  such  a  case,  seisin  of  rent  did  not  make  a  pos- 

sessio  Jratris. 

•  •  • 

13.  Although  the  eldest  son  enters  on  the  death  of  i  Inst.  15  a. 
his  father,  arid  gets  actual  possession  of  the  fee  sim- 
ple, yet  if  the  widow  of  the  father  be  endowed' of  a 

third  part,  and  the  eldest  son  dies  in  the  lifetime  of 

the  widow,  the  younger  brother  of  the  half  blood 

will  inherit  the  reversion  of  the  third  part,  notwith- 

standing  the  elder  brother's  entry  j  because  the  actual 

seisin  which  he  acquired  thereby,  was  defeated  by  the  Tit.  6.  c.  4. 

endowment-  *  ^^- 

14.  Where  there  are  two  sons,  or  two  daughters,  JenlcCent. 
by  different  venters ;  and  a  remainder  or  reversion  ^  ^**  ^^' 
expectant  upon  an  estate  for  life  is  purchased  by  the 

father,  who  dies  in  the  lifetime  of  the  tenant  for  life, 
and  the  eldest  son  or  daughter  also  dies  in  the  lifetime 
of  the  tenant  for  life,  the  half  blood  shall  inherit ;  for 
in  this  case  die  claim  is  from  the  father. 

15.  In  the  case  of  Cunningham  v.  Moody,  where  l  Ves.  174. . . 
a  limitation  was  to  husband  and  wife  for  their  joint 
lives,  remainder  to  the  children  of  the  marriage  in 
tail,  and  for  default  of  such  issue,  to  the  right  heirs 
of  the  husband  in  fee,  the  husband  had  one.  daughter 
of  the  marriage  mentioned  in  the  -settlement,  and 
another  daughter  of  a  second  marriage ;  and  upon 
the  death  of  the  first  daughter  without  issue,  the 
question  was,  whether  her  sister  of  the  half  blood  was  Doc  v. 
entitled  to  the  reversion  in  fee.     I-ord  Hardwicke  ^b^^'643 
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held^  that  as  the  reversion  which  descended  pa  the 

eldest  sister  was  never  clothed  with  possfswon,  it 

would  descend  to  the  sister  of  the  half  blood. 

Ad  Act  of  16.  Where  the  person  entitled  to  a  remainder  or 

?pert!^       reversion,  exercises  an  act  of  ownerriup  over  it,  \if 

a  Seisin.        grantii^  it  for  life,  or  in  tail;  this  is  deemed  eifoi- 

vaient  tcTan  actual  seisin  of  an  estate^  which  is  cap^i- 
ble  of  bei^g  reduced  into  possession  by  lewtry ;  <wd 
will  make  the  person  exercising  it  a  new  stock  or  root 
of  inheritance.  For  an  entry  beii^  impossible;  the 
alienation  of  the  remainder  or  reversion  for  a  certson 
tkpe,  is  allowed  to  be  sufficient  to  chaiige  the  .4fH 
«oent;  because  such  alienation  being  formerly  always 
attended  with  attornment,  was  deemed  equal,  in  poiftt 
joi  notoriety,  to  an  entry  on  a  descent 
J  ln»i.  \5a.  17.  Thus  Lord  Coke^  after  stating  the  case  of  a 
8  Rep.  35  b.   g^^tg  endowing  his  father's  widow,  saya— "  But  if  th# 

eldest  son  had  made  a  lease  for  life,  and  tb^  lessee 
bad  endowed  the  wife  of  his  father,  and  tenant  in 
dower  had  died«  tht3  daughter  should  have  had  tbe 
reversion,  because  th^  reversion  was  changed  a^d 
altered  by  the  lease  for  life;  apd  the  reversion ia xi9xr 
expectant  on  a  new  estate  for  life."  In  another  place 
Id.  191  h.      he  says — <^  for  many  times  the  change  of  the  ireehold 

makes  an  alteration  or  change  of  the  reverdoa.** 

This  doctrine  has  been  confirmed  by  Lord  Hardwioke 

in  the  following  case. 

Stringer  18.  A.  being  tenant  for  life,  remainder  to  trustees 

^  Mod^'aes     ^^  preserve  contingent  remainders,  remainder  to  bi^ 

first  and  other  sons  in  tail  male^  jcemainder  to  thje 
heirs  of  his  own  body,  remainder  to  the  right  hdrs  of 
his  fathex  i  had  a  sister  of  the  half  blood»  and  al^O  a 
sister  of  the  whole  blood.  A.  conveyed  the  estate  to 
B.  by  lease  and  release,  in  trust  for  pigment  of  debts» 
and  levied  a  fine  thereof. 
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Xord  Hardwilske  said,  the  question  was,  whether  A« 
had  made  any  akeration  as  to  the  descent  of  the  re*- 
veraoo  in  fee.  If  he  had  not,  it  would  desce^d  to 
the  sister  of  the  batf  blood,  who  was  the  elder  daugh* 
ter,  and  eqnaUy  heir  to  the  father  with  the  other 
daughter.  .But  i£  he  had  ahered  it  and  given  it  to 
himself,  it  would  descend  to  the  sister  of  the  whole 
Uood,  who  claimed  as  heir  to  her  brother,  who  was 
last  actually  seised,  and  who  would  be  entitled  under 
that  known  rule  of  law,  that  ^o^^^o  Jratris  dejeodo 
simpUdficit  sarorem  esse  hteredem.  But  then  it  was 
certain  that  must  be  an  actual  possession ;  so  that  it 
was  argued  in  this  case  that  this  being  an  estate  for 
life  in  Af  with  a  reminder  in  tail,  and  a  reversion 
in  fee  expectant ;  this  was  not  such  a  possession  as 
would  entitle  the  younger  daughter  to  take  under  a 
possessio  Jhatris^ 

What  was  insisted  upon  on  the  other  hand,  in 
order  to  have  altered  the  course  of  descent,  and  given 
it  to  the  heirs  of  A.  instead  of  the  father,  was,  that 
A.  had  made  a  lease  and  release,  and  thereby  con- 
veyed the  estate  to  B.,  in  trust  for  the  payment  of 
debts,  &c.  and  levied  a  fine  thereof  j  but  had  not 
suffered  a  recovery.  And  the  question  was,  whether 
this  fine  had  changed  the  reversion  in  fee,  and  there* 
by  altered  the  descent. 

He  was  of  opinion  that  it  did  alter  the  reversion ; 
that  therefore  the  estate  would  go  to  the  right  heirs 
of  A. ;  and  founded  his  opinion  on  the  two  passage  ante  §  i  ?. 
stated  in  a  former  section  from  Coke  on  Littleton, 
15  a.  and  19 1 6- ;  from  which  it  appeared,  that  in  con- 
sequence of  such  change  in  the  reversion,  it  should 
descend  to  the  heir  of  the  son  ;  and  therefore  entitle 
the  younger  sister  of  the  whole  blood  to  claim  as  heir 
to  him  by  a  possessh  Jratris.     The  conveyance  was 
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by  lease  and  Feieaae  to  Bm  to  pay  debts,  &c. ;  and 
surely  this  was  a  great  aHeration,.  for  this  amounted ' 
to  a  grant  of  his  estate  for  lif^ ;  it  likewise  passed  the  ' 
reversion  in  fee ;  for  as  he  was  right  heir  of  his  &thery  ^ 
be  had  a  reversion  to  grant,  though  it  wonid  descend 
to  the  right  heirs  of  the  father,  without  any  such  • 
alteration  ;   and  though  the  estate  was  subject  to 
redemption  on  payment  of  the  debts^  &c.  yet  it  would 
foDow  the  heirs  of  the  son,   because  the  son  had 
changed  it,  and  made  it  his  own  by  a  plain  alteration. ' 
He  then  said  he  should  consider  what  would  be  the - 
efiect  bf  the  fine,  supposing  the  lease  and  release  out 
of  the  case.    That  fine  would  certainly  have  barred 
Vide  Tit.  35.  the  remainder  in  tail  to  himself,  for  he  was  seised  for 

life,  with  remainder  to  the  heirs  of  his  own  body ;  so  ^ 
that  the  fine  barred  the  estate,  and  would  have- 
amounted  to  a^  grant  of  the  reversion  in  fee,  if  to  a 
stranger.  Now  this  reversion  in  fee,  instead  of  being 
expectant  on  the  estate  tail,  as  it  originally  was,  did 
now  depend  on  an  estate  in  contingency.  Therefore 
on  this  case,  whether  the  reversion  being  thus  changed, . 
^should  alter  the  descent  of  it,  so  as  to  go  to  the  heirs 
of  the  son,  he  was  clearly  of  opinion  that  it  was  liter- 
ally within  what  was  laid  down  in  Co.  Lit.  191  b. 
that  if  the  elder  brother  change  the  freehold,  it  shall 
alter  the  reversion  likewise,  and  shall  cause  a  pas^ 
sessio  fratris.  In  this  case  both  the  conveyances 
changed  the  reversion,  and  therefore  the  estate 
descended  to  the  heir  of  the  wbole  blood  to  tlie 
brother. 


(  .  4«1     ) 


TITLE  XXIX. 


DESCENT. 


CHAPTER  V. 
Of  Descent  by  Statute  and  Custom. 
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Section  1. 

BESIDE  the  descent  of  lands  in  fee  simple,  there  DeBcent  of 
are  two  other  modes  of  descent,  of  which  it  will  ^^^  '^^^^ 
be  proper  to  give  an  account  •.    The  first  of  these  is 
the  descent  of  estates  tail,  which  is  regulated  by  the 
statute   de  donis  conditionalibus  \    and    is  therefore  Tit.  2  ci. 
called  descent  by  statute. 

S.  The  descent  of  an  estate  tail  resembles  that  of 
2kfeudum  nwwm  \  for  the  person  to  whom  an  estate 
tail  is  originally  given  or  limited,  is  the  first  pui-"^ 
chaser  of  it ;  and  none  but  those  who  are  lineally 
descended  from  him  can  derive  a  title  to  it  by 
descent  t. 


*  The  descent  of  dignities  has  been  already  discussed  in  Title  26 ; 
and  the  descent  of  estates  held  by  prescription  will  be  noticed  in 
Title  31. 

t  The  descent  of  an  estate  limited  to  the  heirs  oi  the  body  of  A. 
will  be  suted  in  Tit.  32.  c.  21. 
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8,  In  some  cases  the  descent  of  an  estate  tail  is  not 

only  confined  to  the  lineal  descendants  of  the  first 

Tit.  2.  c.  1.     purchaser,  or  done^,  but  is  restrained  to  those  of  the 

male  sex,  as  in  the  case  of  estates  in  tail  male ;  or  to 
those  who  are  bom  of  a  particular  woman,  as  in  the 
case  of  estates  in  tail  special. 

4.  The  descent  of  an  estate  tail  may  be  defeated 
1  Inst.  46  a.    by  the  subsequent  birth  of  a  nearer  heir  in  tail.  Thus, 

7  Rep.  8  6.     ^  ^  tenant  in  tail  general  dies,  leaving  a  daughter, 

and  after  his  wife  is  delivered  of  a  son,  such  son  may 
enter ;  for  this  was  an  estate  tail  vested. 

5.  The  maxim  that-  seimajacit  stipitem^  does  not 
take  place  in  the  descent  of  estates  tail :  it  being 
only  necessary,  in  deriving  a  title  to  an  estate  of  this 
kind  by  descent,  to  deduce  the  pedigree  from  the  first 
purchaser,  and  to  show  that  the  claimant  is  heir  to 
him  ;  for  the  issue  in  tail  claim  performam  dam ;  that 
is,  they  ^e  as  much  within  the  view  and  inteation  ei 
the  donOT,  and  as  personally  and  precisely  descril>#d 
in  the  gift,  as  any  of  their  ancestors. 

Go  to  the  6»  The  exclusion  of  the  half  blood  does  not  take 

Half  Blood,    place  in  the  descent  of  estates  tail }  because  the  d^ 

scent  from  the  first  purchaser,  or  original  donee  of 
the  estate,  must  be  strictly  proved ;  and  when  the 
lineage  is  thus  made  out,  there  is  no  need  o£  this 

1  Inst;  15  b.    auxiliary  evidence.     Lord  Coke  says,  the  issue  in  tail 
3  Rep.  416.    jg  ^^^j.  ^f  ^jjg  ^j^^i^  y^^j  ^^  ^Yie  donee.    And  in  a 

8  Term  R.      modern  case  Lord  Kenyon  observed,  that  in  the  case 
213.  of  estates  tail,  the  half  blood  coming  within  the  de- 
scription of  the  entail,  may  inherit  as  effectually  as 
the  whole :  there  the  rule  of  possessiojratris  does  not 
apply. 

No  Corrup-        7-  The  doctrine  of  corruption  of  blood  does  not 
tion  of  Blood.  ^^^  f]Bce  in  the  descent  of  estates  tail ;  for  notwith- 
standing the  forfeiture  of  lands  entailed  by  attainder 
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of  high  treason^  yet  the  blood  of  the  person  attainted 

is  not  corrupted  so  as  to  impede  the  descent :  because 

(says  Mr*  Yorke)  "  the  forfeiture  of  estates  tail  came  ^^^  ^f  For- 

ui  by  th^xonstruction  of  the  statute  S8  Hen.  YIII.  4th  edit. 

The  Judges  reserved  that  the  general  words  of  that 

statute  comprehended  these  estates.     But  then  such 

laws  being  of  a  penal  kind,  though  tbey  are  to  be 

construed  sa  as  to  attain  their  full  eflfect,  yet  they 

ere  to  be  construed  strictly  \  and  however  they  might 

extend  to  make  estates  tail  liable  to  forfeiture  where 

they  are  actually  in  the  offender's  possession^  and 

consequently  in  his  power  to  alienate  j  they  could, 

by  no  rules  of  construction,  be  extended  to  bring 

consequential  disabilities  on    the   heir,    where   the 

estates  have  not  been  in  the  ofiender's  possession.'^ 

8.  Thus,  where  there  was  grandfather,  father,  and  Lumley's 
son ;  the  grandfather  was  tenant  in  tail,  the  father  3  ^p^\'o*6. 
was  attainted  of  high  treason,  and  died  in  the  lifetime  Jenk.  82. 


of  the  grandfather,  aflerwurds  the  grandfather  died.  Mantell  v. 
It  was  agreed  that  the  knd  should  descend  to  the  Mantell, 
son,  notwithstanding  the  attainder   of  the  father  >  * 

for  the  father  had  not  the  land,  either  in  posses- 
sion or  in  use;  in  which  two  cases  only  the 
act  of  26  Hen.  VIIL  gavS  the  forfeiture :  and  hie 
attainder  was  not  any  corruption  of  blood  for  the 
land  in  tail. 

9*  There  are  scmie  other  modes  of  descent,  which  Customary 
are  derived  from  the  peculiar  customs  of  particular  ^^^*^"**- 
places,  and  which  AiSkx  in  many  respects  from  de- 
scents by  common  law :  of  these,  the  principal  are, 
the  descent  of  lands  held  in  gavelkind,  in  borough 
english,  and  by  copy  of  court-ralL 

10.  The  descent  of  lands  held  in  gavelkind,  in  the  Gavelkind, 
right  line,  h^  among  all  the  sons,  as  ci^parceners ;  and  2^5.^  ^^^* 
in  default  of  sonS|  among  all  the  daughters,  in  the  Robin.  Gav. 
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same  manner :  but  though  females,  clauning  in  their 
own  right,  are  postponed  to  males,  yet  they  may  in- 
herit together  with  males  by  representation ;  for  the 
right  of  representation  takes  place  in  customary  de- 
scents, as  well  as  in  descents  at  common  law.  If 
therefore  a  man  has  three  sons,  and  purchases  lands 
held  in  gavelkind,  and  one  of  the  sons  dies  in  the  life- 
time of  his  father,  leaving  a  daughter,  she  will  inherit 
the  part  of  her  father :  yet  she  is  not  within  the  words 
of  the  custom,  (inter  hceredes  masculos  partilnUs) ;  for 
she  is  no  male,  but  the  daughter  of  a  male,  coming 
in  his  stead  by  representation. 
1  Inst.  100  a.  1 1.  The  partible  quality  of  lands  held  in  gavelkind 
'  is  not  confined  to  the  right  line,  but  is  the  same  in 
the  collateral  one.  For  it  has  been  resolved,  tliat 
where  one  brother  dies  without  issue,  all  the  other 
brothers  shall  inherit  from  him ;  and  in  default  of 
brothers,  their  respective  issue  shall  take,  Jwre  repre- 
sentationis :  but  where  the  nephews  succeed  with  an 
uncle  the  descent  is  per  stirpes,  and  not  in  cajdta  : 
and  so,  from  the  nature  of  the  thing,  it  must  be, 
where  the  sons  of  several  brothers  succeed,  no  uncle 
surviving ;  for  though  in  equal  degree,  they  stand  in 
the  place  of  their  respective  fathers. 
Lit.  §  265.  1?.  Although  an  estate  tail  is  a  kind  of  inheritance 
K  ib'^Gav  94  introduced  by  the  statute  de  donis conditionalibus,  yet 

this  partible  quality  extends  to  it ;  for  if  a  person  dies 
seised  in  tail  of  lands  held  in  gavelkind,  all  his  sons 
shall  inherit  together,  as  heirs  of  his  body. 
Id.  97.  13.  Descendible  freeholds  are  also  partible,  where 

the  lands  are  held  in  gavelkind  :  as  if  a  lease  be  made 

of  lands  of  this  kind  to  a  man  and  his  heirs,  during 

^i3.  0. 1,     the  life  of  A.,  and  the  lessee  dies,  living  A.,  the 

^' '  •  lands  shall    descend    to    all   his    sons    as    special 

occupants* 
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/  14.  The  exclusion  of  the  half  blood' takes  place  in  Rob.  Gav.99* 
the  descent  of  lands  held  in  gavelkind.  . 

15.  With  respect  to  lands  held  in  borough  english,  Borough 
Littleton,  §  165,  says,  some  boroughs  have  a  custom,  j^§  ^p 
that  if  a  man  has  issue  many  sons,  and  dies,  the 
youngest  shall  inherit  all  the  tenements  which  were 
his  father's  within  the  same  borough,  by  force  of  the 
custom. 

.    16.  If  lands j  of  the  nature  of  borough  english,  be  i  Inst.  110  6. 
let  to  a  man  and  his  heirs,  during  the  life  of  J.  S.,  and 
the  lessee  dies,  living  J.  S.,  the*  youngest  son  shall 
have  them. 

17*  The  right  of  representation  takes  place  in  the  ClemeDts  v. 
descent  of  lands  held  in  borough  english :  therefore,  infra.*"*^^^* 
if  the  youngest  son  dies  in  the  lifetime  of  his  fatlier, 
leaving  a  daughter,  she  will  inherit  the  lands. 

18.  The  custom  of  borough  english  is  however  Rob.Gav.93. 
confined  to  lineal  descents,  and  does  not  extend  to 
collateral  ones ;  so  that  where  lands  held  in  borough  Bayley  v. 
english  descended  to  the  youngest  son,  and  he  died  ^rT^j^'  198 
without  issue,  it  was  resolved  that  they  did  not  go 

to  the  younger  brother ;  for  the  custom  did  not  take 

place  in  the  descent  between  brothers,  but  the  eldest  i  Inst,  no  6. 

brother  inherited.     Lord  Coke  has  however  said,  that 

by  «ome  customs  the  youngest  brother  shall  inherit : 

but  this  extension  of  borough  english  to  the  collateral 

line  must  be  specially  pleaded. 

19.  The  descent  of  lands  held  in  gavelkidd  and  Cannot  be 
borough  english  cannot  be  altered  by  any  limitation  limitation. 
of  the  parties :  therefore,  where  A.  seised  in  fee  of  ^®!J^'  ^^"^' 
lands*  held  in  borough  english,  made  a  feofiment  to  Dyer,  179  6. 
the  use  of  himself  and  the  heirs  male  of  his  body, 
according  to  the  course  of  the  common  law ;  the 

words,  '^according  to  the  course  pftheeommon  law,'' 
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IMA  kdd  imd}  Ibff  cusioia  whicb  go  with'  the  kmd^ 

as  thb  one,  and  gaTeikind,  aad  fix  and  cider  tlie 

deacenl  of  inheritances,    can   only  be  altered  by 

pariiawaiL 

C4.Y5<^'M  ^-  EBtates  held  by  eofj  of  court*roll  are  in  genend 

^'^^  «    descendible  in  the  same  manner  as  estates  held  in 

I  la.  socage ;  though  in  some  manors  a  dirorent  mode  of 

descent  is  established  by  custom :  but  the  cerenoaies 

of  the  feudal  law  are  still  followed;  for  when  a  eof^-' 

holder  dies^  his  death  must  be  presented  by  the 

homage^  at  the  next  court,  and  pockmation  made 

laem,  c.  5.     for  the  heir  to  claim,  who  must  come  in  within  a 

^  ^*  limited  time,  and  be  admitted }  else  he  will  forfeit 

his  right. 

Cop.  1 41.         21»  Lord  Coke  says,  the  heir  is  tenant  by  copy 

immediately  on  the  death  of  his  ancestor ;  not  to  atl 

intents  and '  purposes,  ibr  peradventuve  he  cannot 

be  sworn  of  ib^^homagt  befwe,  neither  can  he 

maintain  a  plaint  in  the  lord's  court  befioare,  becauae 

till  then  he  is  not  complete  tenant  to  the  lord,  no» 

farther  forth  than  the  lord  pleaseth  to  uikfw  him  for 

his  tenant :  so  that  to  all  intents  and  poqioaes^  ther 

heir^  till  admittance^  is  not  ccmiplcte  tenant  i  yet  tsr 

most  intents,  e^ieciaUy  as  to  strangers^  the  kw  tdcea 

4  Rep.  23  6.    notice  of  him,  as  of  a  peifect  tenant  of  the  hmd, 

instantly  upon  the  death  of  his  ancestor  y  for  he  may 

enter  into  the  land  before  admittance,  take  the  profitsy 

punish  any  trespass  dcme  upon  the  ground,  surrender 

into  the  hands  of  the  lord^  to  whose  use  he  pteaseth, 

satisfying  the  lord  his  iBne,  doe  upon  the  descent } 

and  by  estoppel  he  may  prefudice  himself  of  his  in- 

heritance. 
(HttwTen.         jjg^  'yjjg  i^  ^f  ^  copyholder  is  not  hawever 

v»  l«.Wait.  15.  compeUaUe  to  accept  the  iBhccttaace.    But  if  be 
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does  not  come  in  and  accept,  the  lord  tnajr  seise 
the  copyhold  to  his  own  use. 
"  2S.  The  right  of  representation  takes  place  in  the 
descent  of  copyholds :  for  whenever  the  custom 
gives  any  jperspn  the  heirship,  the  law  will  give  all 
necessary  rights  and.  incidents. 

84.  J.  S.  having  issue  five  sons,  the  youngest  died  Clemcnti  v. 
in  the  lifetime  of  his  father,  leaving  issue  a  daughter.  2Ld.RayiD! 
Aflerwards  J.  S.  purchased  the  lands  in  question,  j^l"^^ 
which  were  copyhold.    The  Jury  found,  that  by  the  63. 
custom  these  lands  were  descendible  to  the  youngest 
son  and  his  heirs.     The  father  died,  and  the  question 
was,  whether  the  lands  descended  to  the  daughter  <^ 
the  youngest  son,  or  to  the  eldest  son. 

Lord  Holt—"  We  are  all  of  opinion  that  the  Godfrey  r. 

11  1  X  111.  Bullock^ 

daughter  ought  to  have  the  lands,  jure  representa*  \  RqU.  Ab. 
tiam.  Wherever  this  custom  hath  obtained,  the  ^^^* 
youngest  son  is  thereby  placed  in  the  room  of  the 
eldest  son,  who  inherits  fay  the  common  law ;  and 
there  is  no  other  diflference  in  the  course  of  descent, 
but  that  the  custom  prefers  the  youngest  son,  and 
the  common  law  the  eldest  son ;  and  tlierefore  as  at 
the  common  law  the  issue  of  the  eldest  son,  female 
as  well  as  male,  do  inherit  jure  represerOathniSf 
before  thd  other  brothers ;  so,  by  the  same  reason, 
where  this  custom  has  transferred  the  right  of  descent 
from  the  eldest  son  to  the  youngest,  it  shall  also  carry 
it  to  the  daughter  of.  the  youngest  son,  by  like  repre- 
sentation ;  and  there  is  no  reason  to  make  any  dif* 
ference  between  a  descent  by  tliis  custom,  and  at 
common  law ;  thou^  Lord  Coke  is  of  a  different 
ppinion." 

iS.  Where  a  copyhold  estate  has  been  derived  from  Co.  Cop. 
the  mother's  side,  it  will  go  to  the  heirs  on  the  part  Tavemer  v« 
i^f  the  mother }  unless  the  copyholcfer  departs  with  Cromwell. 
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4  Rep.  27.  it;  and  acquires  a  new  estate  by.  purchase.  And  ife 
Tit^37.  c.i.  j^j^g  jjggjj  resolved,  that  a  surrender  and  re-surrender 

of  a  copyhold,  as  also  a  recovery  suffered  in  the  lord's 
court,  will  alter  the  descent. 
The  Half  26.  The  rule  respecting  the  half  blood  takes  place 

eluded.  in  the  descent  of  copyholds :  and  the  estate  which 
G^^T^^  *  *^®  ^^^  ^^^  acquire  by  entry,  before  admittance,  is 
158.  sufficient  to  establish  a  possessio  Jratris.     Thus  Lord 

Cop.  §  41.     Coke  says,  if  a  copyhblder  in  fee  has  issue  a  son  and 

a  daughter  by  one  venter ^  and  a  son  by  another 
venter t  and  dies;  and  the  son  by  the  £M:  venter 
enters  into  the  land,  but  dies  before  admittance, 
the  daughter  shall  inherit  as  heir  to  her  brother; 
not  the  son  by  the  second  t^n/l?r,  as  heir  to  his  father. 
Anon.  2y^  ^  man,  tenant  in  fee  of  a  copyhold,  had  issue 

pU69.  two  daughters  bydiflfereht  venters^  sxid  died  seised 

~  thereof.  The  daughters  entered  and  took  {he  profits 
for  several  years,  without  any  admittance.  The  eldest 
daughter  died  without  issue :  afterwards  the  youngest 
daughter  was  admitted  t6  the  whole,  as  sole  heir  to 
her.  father.  The  question  was,  whether  the  next  heir 
of  the  whole  blood  to  the  eldest  daughter  should 
have  the  moiety.  By  the  opinion  of  Walsh  and  Dyer, 
Justices,  the  possession  aforesaid,  without  admittance, 
was  sufficient  in  law  to  makci  the  collateral  heir  in- 
heritable ;  and .  it  was  ordered  by  the  Lord  Keeper 
accordingly. 
Id.  292  a.         28.  A  copyholder  had  issue  a  daughter  by  onewnfer, 

and  a  son  by  another,  and  died,  the  son  within  age. 
The  lord  of  the  manor  committed  the  custody  of  the 
land  during  the  nonage,  to  the  mother  of  the  son, 
who  entered ;  afterwards  the  son  within  age  died, 
without  any  admittance  of  him  as  heir.  The  daugh- 
ter, who  was  his  sister  by  the  half  bloody  prayed  to 
be  admitted;   but  by  the  opinion  of  Catlyn  and 
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l>yer,  to  whom  the  question  was  referred,  she  should 

not  be  admitted ;  because  the  possession  of  the  mother  Co.  Cop.  §41. 

as  guardian,  gave  actual  possession  to  the  son. 

29.'  In  a  modem  case,  the  entry  of  a  widow,  as  Forder  v.  . 
guardian  to  her  son,  was  held  to  have  the  effect  of  4  sro!  R. 
obtaining  a  possession  for  the  son,  sufficient  to  ex-  ^^^- 
elude  the  half  blood. 

30.  It  is   said  by  Lord  Ch.  Baron  Gilbert,   that  Ten.  158. 
where  a  copyholder  by  licence  made  si  lease  for  years, 

the    lessee  entered,   and    the    lessor  died,  having, 
issue  a  son  and  a  daughter  by  one  venter^  and  a  son 
by  another ;  then  the  eldest  son  died.     It  was  ad- 
judged  that  the  daughter  of  the  whdle  Mood  should 
inherit,    because  the  possession  <^  the   lessee  for' 
years  was  the  possession  of  the  elder  brother,  who' 
might  have  possession  before  admittance  ;  for  in  that 
case  he  was  not  admitted:  and  if  it  was  reasonable* 
in  such  a  case  at  common  law,  to  keep  the  inheritance 
out  of  the  half,  blood,  so  it  was  in  copyholds. 

31.  Where  the  customary  descent  is  difierent  from'Copstmed 
that  by  the  common  law,  it  is  construed  strictly/  * "    ^^ 
For  the  law  does  not  take  notice  of  any  special' 
customs  of  this  kind,  except  gavelkind  and  borough ' 
english,  unless  they  are  expressly  pleaded ;  and  then 

the  Courts  will  not  carry  them  farther  than  the  words 
of  the  custom. 

32.  By  the  custom  of  a  manor,  the  copyhold  lands  -  Paine  ?. 
of  every  tenant  dying  seised^  were  descendible  to  the  ?2r^5^!eo 

■^  r  1  11  ^  li^eo.  loo. 

youngest  son.  A  surrender  was  made  to  the  use  of  2  Ld.  Raym. 
B.'  and  his  heirs,  who  died  before  admittance.  If  ^^^^* 
B.  had  been  admitted,  it  was  agreed  that  after  his' 
death  the  youngest  son  should  have  inherited ;  but 
dying  before  admittance,  the  question  was  between* 
the  eldest  and  youngest  son  of  B.  who  should  have' 
the  lands.    Adjudged,  that  the  eldest  son  ^ould  in 


48D  Ti/kXSaX.   Descent.   Gfc  v.  §  9S--95. 

tiui  CBK  inliefitt  because  of  the  straitnetti  of  the 
cakom ;  diere  never  having  been  any  seiBin  in  the 


V. 
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39.  If  a  custom  be  all^^  that  the  eldest 
d$B^bta  shall  solely  inherit,  the  eldest  snter  shall 
not  inherit  by  force  of  that  custonit  So  if  the  cus« 
torn  be  that  the  eldest  daughter  and  the  dklest  sister 
J  HaIL  Ah.  shall  inherit,  the  eldest  aunt  shall  not  inherit.  So  if 
^  the  custom  be  that  the  youngest  son  shall  inherit,  the 
younger  ImAher  shall  not  inherit* 

M.  Geoige  Reevet,  copyhcdder  in  fee  of  lands  being 
paicel  of  the  oumgr  of  Hoo,  where  the  custom  ifa$9 
^^^*  Ant  the  land  was  €i  the  nature  ot  bdroug^  engUah^ 

deacendibfe  to  the  youngest  son,  hud  issue  ikant 
aoBa»  Wiliiam,  Geoige,  and  Charles,  and  suirendered 
his  copyhold  to  the  use  of  himself  and  Ann  his  wife  and 
htt  heirs,  to  which  they  were  admitted  aecoidingly. 
A^erwards  Geoige  the  father  died,  seised  of  the  rever- 
sion, which  descended  to  the  said  Charles  his  youngest 
son,  who  died  without  issue.  Tlie  question  was* 
whether  the  eldest  or  second  son  should  inherit  from 
Charley.  It  wfts  resolved  that  George  the  second 
son  could  not  have  it  se  brother  and  heir  to  Charles 
by  the  custom,  for  the  custom  could  extend  to  the 
youngest  son  only,  and  not  amongst  the  brothers, 
where  no  such  custom  was  found :  and  without  a 
special  custom  fmnd^  that  it  should  descend  to  the 
youngest  brother,  the  law  would  not  admit  it;  because 
customs  ought  always  to  be  taken  strictly. 
I^««uiy«  35.  Joseph  Stanley  being  seised  of  a  copyhohl 

l^in  R.     ^t»t«»  died  intestate,  and  without  issue }  leaving  one 
4ii^ti>  niece,  Ann  Wragg,  and  the  representatives  of  two 

othmr  nieces,  who  died  before  him ;  Ann  Goodwin, 
.only  chihi  oi  Miary  bis  second  niece,  and  Joseph  Spray, 
t)^  fUMftson  of  Saisabethliis  eldest  nieoa;  who  were 
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the  4laughteiB  of  ThoiOM  Stanley,  who  was  the  elder 
brother  of  Joseph. 

Aparchmentwzitkig  was  produced  upon  the  trial  by 
the  steward,  as  the  customary  of  the  maiMMr,  which 
was  admitted  as  evidence,  it  being  an  ancient  writiiig 
without  date,  found  among  the  court-rolls,  and  deli- 
vered down  from  steward  to  steward^  and  stated  to 
be  M  (maisu  amman  tenentium  ;  in  which  were  the 
foUowiog  articles^  respecUiig  descents, — Si  aliquis 
tenens  hujm  numerii  obisritfJlUm  wus  primogemtm  et 
legitime  procreatus  kabeat  heredilamenta  ;  et  si  amtin^ 
gai  alicui  quod  nan  haAeat  Jilium,  fiia  sua  amtenata 
JMfeat  hierediU^tem  warn  absque  fortitiwie.  It  appeared 
ficom  th^  court  books  that  there  were  several  entries 
where  the  eldest  daMgbter,  and  others  wbere  the 
eldest  sister^  had  been  admitted  as  heir ;  but  it  did 
not  appear  that  the  eldest  niece  had  ever  been 
admitted  as  hein 

Tl^e  question  was,  whether  Joseph  Spray  the  defen- 
dant, who  was  ixx  possession  as  the  representative  of 
the  eldest  niece,  should  inherit;  or  whether  the 
cqiyhold  should  descemd.  according  to  the  rules  of 
the  common  law,  Mad  be  divided  amcmg  them. 

The  Court  said,  that  as  there  was  no  proof  in  th^ 
court-rolls  ol'  the  course  o^'  succession  in  the  col- 
latecal  line,  further  than  the  case  of  a  sister,  it  fol» 
lowed  that  this  copyhold  did  not  go  to  the  youngest 
niece. 

^AOthc^  argument  arose  from  the  particular  penning 
of  the  custom,  ii4iich  said,— *5f  aliquis  tenens  fuyus 
numerii  olneriL  Now  Thomas  Stanley,  the  grand&ther 
of  Joseph  Spray  the  d^endant,  never  was  a  tenem 
rnanerii ;  therefore  the  custom,  as  to  the  course  of 
descent,  never  attached  upon  hijoi. 
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Roe  V.Parker,      36.  In  ejectment   to  recover  certain  customary 
5  Term  Rep.  |^^^g^   ^^  j^g^^j.  ^f  ^i^^  plaintift'  claimed  under  a 

custom  of  the  manor,  for  the  youngest  kinsman  or 
kinswoman  to  inherit,  in  default  of  brothers  and 
sisters  of  the  person  last  seised.  The  plaintiff  ofiered 
in  evidence  an  entry  in  the  court-rolls  of  the  manor, 
stating  what  the  custom  was :  the  defendant's  counsel 
objected  that  such  evidence  of  the  custom  ought  not 
to  .be  received,  until  instanced  had  been  proved  of 
such  a  mode  of  descent  having  taken  place. 

The  jury  found  a  verdict  for  the  plaintiff.  Upon  a 
motion  for  a  new  trial,  on  the  ground  that  the  evi- 
dence of  the  presentment  of  such  a  custom  on  the 
cour^rolls,  by  the  homage,  was  not  of  itself  sufficient 
to  establish  the  custom,  inasmuch  as  no  instance  was 
produced  of  its  being  put  in  use ;  which,  it  was  con- 
tended, was  the  true  principle  on  which  the  determina- 
ante,  §  35.     tion  of  Denu  V.  Spray  was  founded. 

Lord  Kenyon, — "  I  admit  that  the  custom  of  one 
manor  cannot  be  extended  by  analogy  to  another : 
but  the  mode  of  descent,  under  which  a  party  claims, 
must  be  established  by  proof ;  and  the  question  here 
is,  whether  or  not  there  were  any  evidence  of  the 
custom,  upon  which  the  plaintiff's  claim  was  founded? 
The  custom  is  clearly  denned  in  the  paper  writing, 
produced  from  the  court-rolls  ;  and  without  referring 
to  the  strict  rules  of  law,  let  us  consider  the  authen- 
ticity of  this  document  on  principles  of  plain  common 
sense.  Near  a  century  and  a  half  ago,  the  homage 
(the  tenants  holding  under  the  lord  of  the  manor), 
being  convened  together  eo  nomine  as  the  homage, 
not  for  the  purpose  of  extending  their  claims,  either 
against  the  lord  or  strangers,  but  in  order  to  ascer- 
tain those  rights  which  were  their  own,  in  common 
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S^th  the  rest  of  the  tenants  ;  and  being  possessed  of 
all  that  information  which  either  tradition  or  their 
own  personal  observations  could  furnish,  proceeded 
to  describe  the  several  customs  which  regulated  the 
descent  of  the  difierent  species  of  tenure  within  this 
manor.  Now,  can  it  be  supposed  that  these  persons, 
acting  under  the  sanction  of  an  oath,  could,  for  no 
purpose  whatever,  give  a  false  representation  of  these 
customs  ?  or  is  it  not  more  probable  that  their  account 
was  the  true  one  ?  Common  sense  and  common  ob- 
servation would  induce  us  to  believe  the  latter. 

"  The  argument  against  the  verdict  seems  to  admit, 
that  this  document  was  a  degree  of  evidence  when  it 
was  produced  to  the  jury ;  and,  if  it  were  admissible 
in  evidence,  it  not  being  opposed  by  any  other  species 
<^  evidence,  and  the  jury  having  given  credit  to  it, 
it  puts  an  end  to  the  question.  And  that  this  was 
admissible  cannot  be  doubted ;  for  tradition  and  the 
received  opinion  are  the  evidence  of  the  lex  loci* 

'*  A  distinction  indeed  prevails  between  a  pre* 
scription,  as  applied  to  a  particular  tenement,  and  a 
custom  afiecting  the  whole  district ;  and  the  latter 
has  gone  so  far,  that  the  custom  of  one  manor  has 
been  given  in  evidence  to  show  the  custom  of  another, 
where  they  are  both  governed  by  the  border  law. 
'  Now,  here  was  full  proof  of  a  tradition  respecting  the 
custom  of  descent  in  this  manor.;  it  was  the  solemn 
opinion  of  twenty-four  homagers,  who  are  the  con- 
stitutional judges  of  that  court,  delivered  on  an 
occasion  when  they  were  discussing  the  interests  of 
all  the  tenants  of  the  manor.  I  cannot  distinguish 
this  from  the  instance  of  a  terrier,  which  is  certainly 
evi4ence.    The  case   of  Godwin  v.  Spray  is   dis-  «»(••  ^ 

tinguishable  from  the  present.  Every  thing,  tliat 
was  said  by  the  Court  in  giving  judgement,  mu3t  be 

Vol.  hi.  F  f 
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understood  secvndim  su^ectam  nuUeriem,  That  case 
fiipt  decided  that  such  an  instrament  as  the  present 
is  admissible ;  and  then  that  part  of  it,  which  said 
tlvit  lands  were  not  partible,  either  between  males  or 
females,  in  general  terms,  was  to  be  explained  by  the 
custom,  as  it  had  existed  in  point  of  fact,  which  did 
not  extend  to  nieces.  And  if  that  decision  go 
fiuther,  and  determine  that  such  a  document  is  not 
admissible  in  evidence,  unless  instances  in  &ct  be 
previously  proved  to  warrant  the  production  of  it,  I 
must  beg  leave  to  dissent  from  it.  In  this  case^  siq^ 
posing  the  defendant  had  demurred  to  this  evidence;, 
I  think  the  Coiut  must  have  drawn  the  same  oon- 
elusion  irom  it,  which  the  jury  have  drawn;  and 
theicefore,  on  the  Jaw  of  the  case,  I  think  that  the  rule 
for  ^  new  trial  should  be  dischaiged.'' 
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TITLE  XXX, 


ESCHEAT. 


1.  Of  Title  by  Purchase. 
6.  Of  Escheat. 
l\.  Escheats    far     Default     of 

Heirs. 
12.  From  Corruption  of  Blood. 
15.  No  Escheat  where  there  is  a 

Tenant, 
19,  Any  AUenation  preveiHs  an 

Escheat. 
23.  What  Things  escheats 
28.  A    Trust    Estate   does   not 

escheat. 
31.  Nor  an  Equity  of  Redemption. 


32.  Nor  Money  to  be  laid  out  in 

Land. 

33.  To  whom  Lands  escheat. 

35.  The  Lord  by   Escheat  may 

distrain  for  Rent. 

36.  Is  entitled  io  a  Term  to  at- 

tend. 

38.  And  to  all  Charters. 

39.  Is  subject  to  Incumbrances. 

41.  Was  not  bound  to  execute  a 

Use. 

42.  Is  not  subject  to  a  Trust, 
46.  Office  of  Escheator. 


Seption  1. 

/^F  the  two  modes  of  acquiring  a  title  to  real  pro-  Of  Title  by 
^^^  perty,  the  first,  namely  descent,  has  been  e?c-  ^""'cbase. 
plained  in  the  preceding  title.  We  now  therefore 
come  to  the  second,  that  is,  purchase  ;  which  is  thus 
defined  by  Littleton,  §  12.  *<  Purchase  is  called  the 
po9SQssion  of  lands  or  tenements  that  a  man  hath  by 
his  deed  or  agreement,  unto  which  possession  he 
Cometh,  not  by  title  of  descent  from  any  of  his  an- 
cestors  or  cousins,  but  by  his  own  deed.'* 

2.  Lord  Coke,  in  his  comment  on  this  section,  iinst.  18  6. 
observes,  that  a  purchase  is  always  intended  by  title, 
and  most  properly  by  some  kind  of  conveyance, 
either  for  money,  or  for  some  other  consideration,  or 
freely  of  gift,  for  that  is,  in  law,  also  a  purchase : 
and  accordingly  the  makers  of  the  statute  1  Hen.  V.  l*lowd.  47. 
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c.  3.  speak  of  those  who  have  lands  or  tenements  hy 
purchase,  or  descent  of  inheritance. 

S.  The  feudal  writers  call  purchase  conquestus^  or 

conquisitio  ;  both  denoting  any  means  of  acquiring  an 

estate  out  of  the  common  course  of  inheritance.  Hie 

Grand Coust  Norman  jurists  styled  the  first  purchaser,  or  person 

who  first  acquired  the  estate  ilie  conquereur.     And 
Lib.  7.  c  1.    Glanville  uses  the  word  questus^  to  denote  the  pro- 
perty which  a  person  has  acquired  by  his  own  act, 
and  not  by  descest. 

4.  The  diflference  between  the  acquisition  of  an 

estate  by  descent,  and  by  purchase,  consists  prind- 

1^1. 29.  c.  3.  pally  in  two  points.    1st.  That  by  purchase  the  estate 

^  acquires  a  new  inheritable  quality,  and  is  descendible 

to  the  owner's  blood  in  general,  as  a  feud  of  indefi* 

nite  antiquity.    2d.  An  estate  taken  by  purchase  will 

not  make  the  person  who  acquires  it  answerable  for 

^e  acts  of  his  ancestors,  as  an  estate  by  descent  will. 

^.  Sir  W.  Blackstone  has  enumerated  the  following 

modes  of  acquiring  an  estate  by  purchase ;  escheat, 

occupancy,  prescription,  forfeiture,  and  alienation. 

Of  these  I  shall  only  treat  of  escheat,  prescription, 

and  alienation.    Occupancy  having  been  already  no- 

ticed  in  Title  III-  and  forfeiture  being  noticed  under 

that  and  several  other  Titles. 

or  Eschect.       6.  It  has  been  stated  that  by  the  feudal  law,  when 

Ditseiit  c.  1.  the  tenant  died  without  heirs,  the  lord  became  enti« 

^  ^  *  tied  to  the  feud.    This  law,  which  was  introduced 

here  by  the  Normans,  is  founded  on  the  principle  that 

the  blood  of  the  person  last  seised  in  fee  is  by  some 

means  or  other  utterly  extinct  and  gqne  :  and  since 

2  Intt.  54«      none  can  inherit  his  estate  but  such  as  are  of  his  blood 

Tenf  u*5.       ^^^  Consanguinity,  it  follows  as  a  regular  consequence 

that  tKe  inheritance  itself  must  fail.    The  land  must 
become  what  the  feudal  writers  cdHJeodim  apgrtum^ 
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and  result  back  to  the  lord  of  the  fee  ;  from 
whom,  or  from  whose  ancestor,  it  was  originally  de- 
rived. 

7.  This  mode  of  acquiring  an  estate  is  called  an  l  Imt.  92  5^ 
escheat,  which  Lord  Coke  says  is  a  word  of  art,  de-     ' 
rived  from  the  French  word  eschier,  quod  est,  accidere : 

for  an  escheat  is  a  casual  profit,  quod  accidit  domino 
ex  eventu  et  ex  insperatOf  which  happeneth  to  the  lord 
by  chance,  and  unlooked  for. 

8.  An  escheat  it  therefore  in  fact  a  species  of  re- 
version, and  is  so  called  and  treated  by'Bracton.  23  a. 
When  a  power  of  alienation  was  introduced,  the  change 

of  the  tenant,  changed  the  chance  of  the  escheat,  but 
did  not  destroy  it ;  and  as  soon  as  a  general  liberty 
of  alienation  was  allowed,  without  the  consent  of  the 
l()rd,  this  right  became  a  sort  of  caducary  succession, 
the  lord  taking  as  tdthnus  hceres. 

9*  Fitzherbert  says,  a  writ  of  escheat  lies  where  a  N.  B^  143. 
tenant  in  fe^  simple  of  any  lands  or  tenements  which 
he  holds  of  another  dies  seised  without  heir  general 
or  special ;  the  lord  shall  have  a  writ  of  escheat 
against  him  who  is  tenant  of  tlie  lands,  after  the  death 
of  his  tenant,  and  shall  recover  the  land ;  because  he 
shall  have  the  same  in  lieu  of  his  services. 

10.  Mr.  Hargrave  has  justly  observed,  that  an  1  Imt.  18  6. 
escheat  in  appearance  participates  in  the  nature  both  ^* 
of  a  purchase,  and  of  a  descent.    Of  the  former,    .. 
because  some  act  of  the  lord  is  requisite  to  perfect  his 
title ;  and  the  actual  possession  of  the  land  cannot  be 
gained  till  he  enters  or  brings  his  writ  of  escheat.  Of 
the  latter,  because  it  follows  the  nature  of  a  seigniory, 
and  is  inheritable  by  the  same  person. 

lie  An  escheat  may  happen  in  two  ways ;  out  per  BMbeats  for 
dtfectum  sanguinis^  that  is,  for  default  of  heirs ;  autper  ^^^  ^^ 
delictum  tenentis.  Escheats  arising  from  default  of  heirs^  i  Insu  13  «• 

Ff3 


438  Ti/feXXX.    Escheat.   $11—13. 

whereby  the  descent  is  at  an  etadi  can  only  be  in  the 
three  following  cases :  1.  Where  the  tenant  dies  with- 

lit.  29.  c.  3.  out  any  relations  on  the  part  of  any  of  his  ancestors. 

2.  Where  he  dies  without  any  relations  on  the  part  of 
those  ancestors  from  whom  the  estate  descended ;  and 
S.  Where  he  dies  without  any  relations  of  the  whole 
blood.  For  in  all  these  cases  there  is  no  one  capable 
of  inheriting  from  him, 

From  Cor-         12*  Escheats  propter  delictum  tenentis^  arise  in  con* 

Blood  **  ®^      sequence  of  a  person's  being  attainted  erf  treason  or 

felony ;  by  which  he  becomes  incapable  of  inheriting 

from  any  of  his  relations,  or  of  transmitting' any  thii^ 

'  by  heirship.     So  that  if  any  one  dies  seised  in  fee  of 

1  Inst.  13  a.   lands,  whose  heir  at  law  is  attainted,  the  lands  es-* 

cheat :  and  where  a  person  attainted  dies  seised  of 
lands,  as  he  cannot  have  an  heir,  they  will  also  es- 
cheat, unless  forfeited:  where  that  happens,  they  are 
interrupted  in  their  passage  by  the  Crown.  In  the 
case  of  treason,  for  ever.  In  that  of  felony,  for  a 
year  and  a  day }  after  which  they  escheat  to  the  lord 
of  whom  they  are  held. 

Id.  There  is  one  case  in  which  lands  are  not  lialde 
to  escheat ;  for  if  an  estate  held  of  J.  S.  be  given  to 
.  a  dean  and  chapt^,  or  to  a  mayor  and  commonalty, 
and  to  their  successors,  and  such  corporation  is  dis- 
solved, the  land  shall  not  escheat  to  the  lord,  but 
shall  revert  to  the  donor.  Lord  Coke  says,  the  reason 
of  this  diversity  is,  that  in  the  case  of  a  body  politic, 
the  fee  simple  is  vested  in  them  in  their  political  capa* 
city ;  therefore  the  law  annexes  a  condition  to  every 
such  gift,  that  if  such  body  politic  be  dissolved,  the 
donor  shall  re-enter,  for  that  the  cause  of  the  gift 
faileth.  But  no  such  condition  is  annexed  to  an  estate 
in  fee  simple,  vested  in  any  man  in  his  natural  Caspar 
'  city ;   except  in  case^s  where  the  donor  reserves  a 

9 


2¥/fcXXX.    Escheat.    §13—17.  *39 

tenure ;  and  then  the  law  implies  a  condition  by  way 
of  escheat 

14.  It  is  however  laid  down  in  37  Eliz,  that  where  SouthweW 
land,  rent,  &c.  is  granted  to  a  corporation  and  thdir  i*RoU.Ab. 
successors,  if  the  corporation  grants  them  over,  and  ^^' 

is  dissolved,  they  shall  not  revert  to  the  grantor.         Godb.  2\u 

15.  As  the  lord's  right  to  an  escheat  arises  solely  No  Escheat 
from  the  want  of  a  tenant,  to  do  the  services  ;  it  fol-  ^  a  Tenant^ 
lows,  that  whenever  there  is  a  tenant,  the  lord  cannot 

claim  the  lands  by  escheat. 

16.  Thus  Littleton  says,    if  there    be  lord  and  Lit.  §  390. 
tenant,  and  the  tenant  be  disseised,  and  the  disseisor    '  '^•^*°'  ^^^ 
alien  t^  another  in  fee,  and  the  alienee  die  without 

issue,'  and  the  lord  enters,  as  in  his  escheat ;  the  dis- 
seisee diay  enter  upon  the  lord;  because  the  lord  does 
come  to  the  land  but  by  escheat. 

Mr.  Butler  has  observed  on  this  passage,  that  wHen  i  inst.  240  a. 
the  lord  comes  to  the  land  by  escheat,  the  law  only  **•  ^* 
casts  the  freehold  on  him  for  want  of  a  tenant ;  tb^ 
disseisee,  notwiChstanding  the  disseisin,  continues  the 
rightful  ten&nt ;  and  as  by  his  entry  he  fills  the  pos- 
session, ihe  lord's  title,  which  was  good  only  while  a 
tenant  was  wanting,  must  necessarily  be  at  an  end. 

17.  Fitzherbert  says,  if  the  tenant  be  disseised^  n.  B.  144. 
and  afterwards  die  without  heir,  it  seemeth  the  lord 

shall  have  a  writ  of  escheat,  because  the  tenant  died 
in  the  homage.  Lord  Coke  observes,  that  if  the  dis-  j  1^3^^  268  a. 
seisor  dies  seised,  and  the  disseisee  dies  without  heir, 
and  afterwards  the  lord  accepts  rent  from  the  heir  or 
feoffee  of  the  disseisor,  this  shall  bar  him  of  his  es- 
cheat ;  because  they  are  in  by  title.  For  if  the  dis- 
seisor had  made  a  feoffinent  in  fee,  or  died  seised,  and 
afler  the  dissdsee  died  without  heir,  there  would  be 
no  escheat ;  because  the  lord  had  a  tenant  in  by 
title. 
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N.B.  144-  18.  It  is,  however,  laid  down  by  fitzheifoert,  that 

where  a  man  has  a  title  to  a  writ  of  escheat,  if  he 
accepts  homage  of  the  tenant,  he  shall  not  have  the 
writ  against  him,  because  he  has  accepted  him  as  his 
tenant  So  if  he  accepts  fealty  of  him.  But  receipt 
of  rent  will  not  bar  a  writ  of  escheat. 

9 

Anf  AUena-        19.  From  ihis  principle  it  also  follows,  that  anj 
tion  preventt  ^^j  jQignation  of  the  tenant  wiU  bar  the  lord  of  hi* 

an  £«8cheat. 

escheat.    But  a  mere  contract  for  sale  will  not  bar 
the  lord,  as  will  be  shown  hereafter. 
4  Rep.  124  a.      20.  If  an  infant  makes  a  feoffinent  in  person;  and 
8— 44a.      dies  without  heir,  the  land  shall  not  escheat;  other- 
wise, if  it  was  made  by  letter  of  attorney.    ¥or  the 
lord  by  escheat  being  onlya  privy  in  law,  cannot  take 
advantage  of  infancy ;  because  he  is  a  stranger  to 
the  infant.    It  is  the  same  of  an  idiot  or  lunatic. 
1  loit.  236.       21.  A  devise,  though  it  only  takes  eflfect  at  the 
**'         ...  moment  of  the   testator's  death,  will   prevent .  an 

escheat.  And,  in  a  note  of  Lord  Nottingham's  to 
the  first  Institute,  it  is  said,  that  where  a  woman, 
seised  of  lands  in  London,  devised  them  to  be  sold  by 
her  executors,  and  died  without  an  heir,  the  devise 
prevented  the  escheat,  which  the  King  pretended  to 

1  Roll.  H.  have ;  and  the  executors  might  enter  and  sell ;  there- 
^  B*  ist  43  ^^^^  more  than  a  bare  authority  passed.  Yet  in  1651, 
Godb.4ii.     on  evidence  at  the  bar,  this  case^  being  stated.  Lord 

C.  J.  RoUe  doubted  of  the  opinion ;  because,  he  said, 
it  was  only  a  descent  according  to  the  words  of  little- 
ton  :  and  it  appeared  to  him,  that  when  lands  were 
devised  to  be  sold  by  executqrs,  there  no  interest 
passed. 
Reave  v.  32.  A  man  devised  his  estate  to  his  wife  for  life  i 

MS  R*"^'       ^°^  ^^**  ^^^  ^^^  death,  it  should  be  sold  by  A., 

2  Atk.  223.     and  the  money  to  be  divided  amongst  the  plaintifi. 

The  testator  died  without  heir ;  before  any  sale  A. 
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died  also.  It  not  appearing  that  the  land  was  held 
of  any  mesne  lord,  the  phuntifis  brought  their  bill 
against  the  Attorney  Greneral,  praying  to  have  the 
will  established,  and  to  hold  and  enjoy  against  the 
Crown,  or  to  have  the  lands  sold  pursuant  to  the  vdll. 

Lord  Hardwicke  said,  if  he   could   relieve  the 
plaintifis,  he  would.     That  he  thought,  at  first,  this    , 
was  a  bill  brought  to  prove  a  will,  by  which  the  lands 
themselves  were  devised  to  somebody :  if  so,  he  would 
have  thought  such  a  bill  proper ;  would  have  declared 
the  will  to  be  weH  proved ;  and  decreed  the  devisee 
to  sell,>  without  any  occasion  of  making  a  decree 
against  the  Crown.    But  here  was  no  devisee  of  the 
land,  only  a  power  to  sell.    If  A.  had  lived,' as  he 
had  only  a  power,  and  no  interest  in  himself,  none 
could  arise  from  him,  but  from  the  testator ;  and  he, 
as  well  as  the  testator,  being  dead,  there  was  none  to 
make  a  decree  against.    If  any  tiling  of  the  sort  that 
was  prayed  for  could  be  done,  it  must  be  in  the 
Court  of  Exchequer,  which  was  a  court  of  revenue, 
and  the  proceedings  in  a  petition  of  right ;   though 
called  a  petition,  as  much  a  legal  proceeding  as  by 
original  writ* 

Suppose  this  land  had  been  seised  and  put  in 
cha^e,  could  he  make  any  decree  relating  to  it  ? — 
None.  But  the  Court  of  Exchequer  could.  He 
could  neither  decree  the  Crown  to  sell,  nor  the  plain- 
tifis to  hold  and  enjoy  against  the  Crown.  The  bill 
was  dismissed. 

23.  All   lands   and   tenements    held   in  socage,  WbatThuigt 
whether  of  the  King  or  of  a  subject,  are  liable  to  ^^^**^- 
escheisit.   But  it  follows,  from  the  iaature  of  an  escheat, 
that  it  must  be  of  the  entire  fee ;  therefore,  an  estate  Fitz.  N.  B. 

144 

tail  doesJnot  escheat,  but  goes  to  the  person  in  rever- 
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sion,  unless  the  tenant  in  tail  has  also  the  reversioil 
in  fee ;  for  in  that  case  the  whole  estate  will  escheat. 

Rob.  Gav.         24.  Lands  held  in  gavelkind  do  not  escheat  for 

felony,  but  descend  to  the  heir  of  the  felon.  From 
which  Sir  W.  Blackstone  concludes,  that  the  tenure 
of  gavelkind  is  of  Saxon,  and  not  of  Norman,  origin* 

Co.  Cop.  25.  Copyholds  are  subject  to  escheat ;  but  before 

2  v^.  Jun.    ^^  ^^^^  ^^  ^^  manor  can  enter  on  the  lands,  the 
^^7.  homage  must  present  the  death  of  the  tenant  without 

heirs,  and  proclamations  must  be  made,  to  give  notice 

that  if  any  person  can  prove  himself  heir  to  the  last 

tenant,  he  shall  be  admitted. 

26.  No  species  of  real  property  is,  however,  subject 

to  escheat,  but  what  lies  in  tenure ;  for  escheat  is  a 

consequience  and  fruit  of  tenure.     Thus,  if  a  person 

3  Inst.  21.     seised  in  fee  of  a  rent-charge,  right  of  common,  free 
Hard.  496.     ^irren,  or  any  kind  of  inheritance  that  is  not  holdett^ 

is  attainted  of  felony,  the  King  shall  have  the  profits 
of  them  during  the  life  of  such  person ;  but  after  his 
decease,  as  they  cannot  descend  to  his  heirs,  on 
account  of  the  corruption  of  hia  blood,  they  become 
extinct.  For  in  eseheats  on  account  of  petit  treascm 
or  felony,  a  tenure  is  requisite,  as  well  in  the  case  of 
the  King  as  in  that  of  a  subject. 
Tit.  Bscheat,  27.  It  is  said  in  RolPs  Ab.  that  if  a  man  grants  an 
^ '  advowsoi^  in  gross  to  another  in  fee,  and  the  grantee 

dies  without  heir,  it  seems  that  it  shall  revert  to  the 
grantor,  not  being  held  of  any  one.  He  adds,  that 
it  seems,  if  the  grantor  shall  not  have  it,  the  King 
shall,  as  supreme  ruler.  But  inTitle Tenures^  B.  pl.l.» 
it  is  expfessly  said,  that  an  advowson  m  gross  lies  in 
tenure ;  -  ^nd  in  Brock's  Ab.  Tit.  Tenure,  pL  15.,  a 
case  is  stated,  where,  in  a  gttare  impeditj  the  plaintiff 
entitled*  himself,  that  the  advowson  was  held  of 
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by  homage  and  fealty ;  and  it  was  not  contradicted 
that  the  advowson  well  lay  in  the  tenure. 

S8.  A  use  was  not  liable  to  escheat,  because  it  did  A  Trust 
not  lie  in  tenure  ;  and  as  trusts  are  now  what  uses  notl^chm. 
were  before  the  stat.  27  Hen.  VIII.,  it  was  deter-  m.^  ,«     • 
mined,  in  the  following  case,  after  great  consideration, 
that  a  trust  estate  is  not  liable  to  escheat ;  but  that 
where  cestui  que  trust  dies  without  heirs,  the  trustee 
shall  retain  the  lands  for  his  own  benisfit. 

29-  Eliziabeth  Gunning,  being  seised  of  certain  Burgess  v. 
lands  in  fee  simple,  ex  parte  patema^  married  Nicholas  7^^^^'  n 
Harding ;  but  previous  thereto,  in  1695,  a  settlement  123. 
was  made  of  her  estate,  to  the  use  of  Nicholas  Hard- 
ing for  lifej  remainder  to  Elizabeth  Gunning  for  life, 
remainder  to  trustees  to  preserve  contingent  remain- 
ders, remainder  to  their  first  and  other  sons  in  tail 
male,  remainder   to  the   right   heirs  of  ^Elizabeth 
Guniiing. 

There  being  no  issue  male  of  the  marriage,  an 
indenture  was  made  in  1748,  between  Harding  and 
his  wife  of  the  one  part,  and  Sir  Francis  Page  and 
R.  Simmons  of  the  other  part,  reciting  the  settle- 
ment  of  1695,  and  covenanting  to  levy  a  fine,  to 
assure  the  premises  to  the  use  of  the  daughters  of  the 
marriage,  as  tenants  in  common ;  and  in  default  of 
such  issue,  to  Sir  Francis  Page  and  Simmons,  and 
their  heirs,  in  trust  for  the  said  EUzabeth  Harding, 
her  heirs  and  assigns  ;  to  the  intent  that  she  might, 
at  any  time,  during  her  life,  vrithout  her  husband's 
concurrence,  dispose  of  the  reversion  to  such  uses  as 
she  should,  by  her  will,  or  other  writing,  appoint ; 
and  a:  fine -was  accordingly  levied. 

There  was  no  daughter  of  the  marriage.  The  wife 
survived  her  husband,  but  died  without  making  anyr 
appointment,  and  wiihotit  heirs  on  the  part  oi'  heir 


444  Title  XXX«   Escheat.    %  29. 

father.    Burgess,  the  plaintiff,  was  her  heir  on  the 
part  of  the  mother. 

After  the  death  of  Elizabeth  Harding,  Sir  Francis 
Page,  who  survived  Simmons,  got  into  possession ; 
and,  in  July  17S9»  Burgess  filed  a  bill  against  him, 
praying,  that  if  he  had  any  legal  interest  in  the 
premises,  he  should  be  compelled  to  convey  it  to 
Burgess.  Sir  Francis  Page,  by  his  answer,  insisted 
that  he  was  lawfully  seised  of  the  inheritance  of  the 
estate,  and  entitled  to  the  rents  and  profits. 

The  Attorney  General,  on  behalf  of  the  Crown^ 
filed  an  information  in  Chancery,  insisting  that  Sir 
Francis  Fage^  by  the  deed  of  1718»  had  no  beneficial 
interest  in  the  estate,  in  his  own  right,  but  was  a 
mere  trustee  for  the  benefit  of  Mrs.  Harding,  or  her 
appointee  or  heir ;  and  in  default  of  such  appoint- 
ment, or  heir,  that  he  was  a  trustee  for  the  benefit  of 
his  Majesty,  ^ho  stood  in  the  place  of  such  heir. 
That  the  premises  were  escheated,  and  the  repre- 
sentatives of  Sir  Francis  Page  ought  to  convey  to  the 
use  of  his  Majesty. 

The  case  was  argued  before  Lord  Keeper  Henley, 
assisted  by  Lord  Mansfield  and  Sir  Thomas  Clarke, 
Master  of  the  Rolls. 

Sir  Thomas  Clarke  said,  the  great  question  was, 
whether  the  Crown  had  a  right  to  a  conveyance  of 
the  legal  estate  from  Mrs.  Harding's  trustee,  as  an 
equitable  escheat,  by  the,  death  of  Mrs.  Harding 
without  heirs  on  the  part  of  the  father.  He  should 
consider  the  right  of  escheat  in  three  lights.  1.  In 
what  situation  it  stood  in  respect  to  a  conveyance  at 
common  law,  before  the  invention  of  uses.  2.  In 
what  situation  it  stood  with  respect  to  a  conveyance 
to  uses,  before  the  statute  of  uses  was  made.  3.  How 
it  c^tood  since  that  statute^  and  now  with  regard  to 
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trusts.  The  result  and  application  of  the  whole 
would  decide  the  question,  how  far  the  Crown  was 
or  was  not  entitled  in  equity  to  a  conveyance  from 
the  trustee. 

l^  An  escheat  was  in  its  nature  feodal ;  a  feud  was 
the  right  which  the  tenant  had  to  enjoy  the  lands^ 
rendering  to  the  lord  the  services  reserved  by  the 
contract.  On  the  other  hand,  an  interest  remained  in 
the  lord,  after  the  grant  made,  called  a  seigniory, 
consisting  of  a  right  to  the  services  of  the  tenant, 
and  to  the  land  itself,  on  the  expiration  of  the  grant, 
as   a   reversion;   which  was  afterwards  called   an 

• 

escheat.     As  -■  the  grant  was  more  or  less  extensive, 
the  reversion  was  more  or  less  remote ;   for  feuds 
were  sometimes   temporary,   sometimes  hereditary, 
and  a  temporary  one  ended  on  the  grantee's  death. 
Sir  H.  Spelman  only  took    notice  of  hereditary 
feuds,  nor  did  our  laws  :  and  though  it  might  seem  a 
paradox  to  modem  ears,  a  feofiment  to  A.  and  his 
heirs  did  not  pass  a  fee  simple  originally,  in  the  sense 
in  which  it  was  now  used :  but  only  an  estate  to  be 
enjoyed  ut  merum  beneficium,  without  power  of  alie- 
nation, in  prejudice  of  the  heir  or   the  lord ;   the  Bract.  23  a. 
heirs  took  it  successively  as  an  usufructuary  interest ;  pf.  4^'^*  ^^'' 
and  in  default   of  heirs,   the  land  escheated,    or  ^ro*  Ab.  Tit. 
strictly  speaking,  reverted.    If  there  was  an  heir,  and        ***'  * 
by  legal  impediment  he   could  not  take,  the  land, 
escheated.     When  a  power  of  alienation  was  intro- 
duced, first  with  the  licence  of  the  lord,  and  after- 
wards without  such  licence,   the  right  of  escheat 
became  more  remote  ;  and  when  a  power  of  charging 
or  incumbering  the  feud  was  given  to  the  tenant,  the  Bract.  382  a. 
lord  took  the  escheat  subject  to  the  incumBrance. 
This  power  was  more  prejudicial  to  the  right  of 
Mcheat  than  the  power  of  alienation ;  for  that  only  . 
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-chamged  the  lord's  chance,  but  the  incumbrances 
defeiited  the  right  of  escheat  as  far  as  they  went 

2^  Upon  the  introduction  of  uses,  two  distinct 

kinds  of  property  might  be  acquired  in  land;  the 

legal  estate  and  the  use.    Cestui  que  use  was  no 

longer  tenant  at  law,  nor  was  the  land  subject  to 

Bro.Uses,     his  incumbrances.    But  though  the  land  was  not 

^ '  liable  at  law  on  account  of  the  cestui  que  use^yet  it 

was  still  liable  on  accoimt  of  the  feoflfee  to  uses. 
Vide  Tit.  11.  Hiis  being  found  extremdy  inconvenient,  a  variety 
c.2.(4i.       of  statutes  were  made  to  restore  the  fruits  of  the 

tenure  to  the  lord,  against  the  cestui  que  u«e,  as  relief, 
wardriiip,  &c. ;  but  no  statute  was  made  to  restore  the 
loss  of  the  escheat ;  which,  as  Sir  H.  Spdman  ob- 
serves, is  not  only  the  fruit  of  the  tenure,  but  the 
very  tree  itself. 

*  3^  Thus  stood  the  law  till  the  statute  of  uses  united 
the  use  and  the  legal  estate :  but  as  the  courts  of  law 
determined  that  there  were  some  uses  to  which  the 
statute  did  not  extend,  they  were  called  trusts,  and 
succeeded  to  uses,  aUusque  et  idem  nascitur.  The 
Court  of  Chancery  having  taken  cognizance  of  trusts, 
adopted,  in  the  construction  of  them,  all  those  rules 
by  which  uses  had  been  governed  before  the  statute. 
The  case  of  curtesy  was  the  only  exception ;  and  that 
seemed  to  have  prevailed  unaccountably,  and  against 
the  opinion  of  the  Judges  themselves. 

Before  the  ^statute  of  uses,  if  a  cestii  que  use  was 
attainted  of  treason  or  felony,  the  lord  could  not 
have  ihe  land,  but  the  feoffee  might  retain  it  to  his 
own  jaatM  5  Edw.  IV.  pi.  1 8.  fo;  7  ^-  was  an  autho- 
rity in  point  against  the  k>rd's  claim,  and  questions 
who  sfabuld  have.  If  the  lord  was  at  law  entitfed  to 
an  escheat  on  death  without  heirs,  or  attainder  of 
feoffee  to  udes,  and  not  on  deathj  &c«  of  cestui  que 
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use^  it  stoengthened  the  authority  of  the  case.  That 
if  it  had  been  detenmned  otherwise,  in  favour  of 
the  lord^  it  would  have  given  him  a  double  chance 
for  his  escheat. 

Brook,  pL  34.  agrees,  the  lord  shall  not  have  it,  nor  Feoff.  al.Use. 
the  heir,  by  reason  of  corruption  of  blood  \  and  that 
feoffee  shall  retain  it  to  his  own  use.  And  though 
this  was  introduced  by  an  idea  videtur^  in  a  modest 
manner,  yet  many  of  his  opinions  were  so  introduced, 
and  had  generally  been  thought  of  great  authority. 
From  this  it  was  clear,  that  if  Mrs.  Harding  had 
been  cestui  que  use^  and  attainted  of  treason  or  felony, 
the  lord  would  not  be  entitled  to  escheat ;  and  if 
trusts  in  equity  were  analogous  to  uses  at  law,  and 
iie  thought  they  were,  neither  would  the  Crown  be 
entitled  iu  the  case  of  a  trust  in  equity. 

Sir  G.  Sandes's  case  was  in  point ;  and  that  and  the  Att.  Gen. 
case  in  5  Edw.  IV.  mutually  strengthened  each  other,  ^jf  ^^^'2 

It  had  been  said,  if  the  legal  estate  had  escheated  J  28. 
to  the  Crown  for  want  of  an  heir  to  the  trustee,  it 
would  in  equity  have  been  liable  to  the  trust ;  but 
this  position  was  not  proved  by  any  authority.  And 
if  it  wete  tru^  why  ought  the  lord  to  have  a  recipro- 
cal equity  on  the  death  of  the  cestui  que  trust,  with- 
out heirs  ?  Upon  the  whole,  his  opinion  was  (to  ,use 
the  words  of  Sir  Joseph  Jekyll),  that  the  title  of  the 
trustee  should  not  have  been  set  up,  but  it  was  so  $ 
it  appeared  a  plain  and  subsisting  one.  The  law  was 
Olear ;  and  courts,  of  equity  ought  to  follow  it  in  their 
j^idgement  concerning  titles  to  equitable  estates; 
otherwise  great  uncertainty  and  confusion  would 
ensue. 

Lord  Mansfield  said,  he  would  follow  the  mediod 
itaed  at  the  Bar,  under  the  four  following  bends : 
X\  Ti»  nature  of  trusts  of  land}  and  the  rules  that 
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governed  them.  2°.  The  nature  of  that  right  hj 
which  the  King  claimed  in  this  case.  3^.  Whether,  if 
the  trustee  had  died  without  heir,  the  King  must  not 
in  that  case  have  taken  the  land,  in  a  court  of  equity, 
subject  to  the  trust.  And,  4^  Apply  the  result  of  the 
inquiry,  as  between  the  King  and  the  trustee,  to  the 
particular  point  im^nediately  in  judgement. 

1*"  As  to  the  nature  of  trusts  of  land,  and  the  rules 
by  which  they  were  governed.  By  an  inquiiy  into 
the  nature  of  an  use  or  trust  of  lands,  no  mofewas 
or  could  be  meant,  than  to  find  out  historically  on 
what  principles  courts  of  equity,  before  the  statute 
87  Hen.  YIII.  interfered  in  modifying  or  giving  relief 
in  rights  or  interests  in  lands,  which  could  not  be 
come  at  but  by  suing  a  suipiena :  and  what  courts  of 
equity  now  did  in  modifying,  directing,  and  givii^ 
relief  in  cases  of  trusts,  where  there  was  no  other 
remedy  but  by  bill.  Whoever  showed  that  the  rdief 
then  given  was  more  extensive ;  that  it  was  consi- 
dered  by  different  or  opposite  rules ;  that  the  r^ht 
was-  considered  in  different  or  opposite  lights, 
would  show  the  difierence  and  contrast  between 
uses  and  trusts.  The  opposition  was  not  from  any 
metaphysical  difference  in  the  essence  of  the  things 
themselves ;  an  use  and  a  trust  might  essentiaUy 
be  looked  upon  as  two  names. for  the  same  thing; 
but  the  opposition  consisted  in  Ihe  difference 
of  tibte  practice  of  the  Court  of  CSiancery.  If  uses 
before  the  statute  27  Hen.  VIU.  were  considered  as 
a  pernancy  of  the  profits,  as  a  personal  confidence^ 
as  a  chose  in  action^  and  now  trusts  were  considered 
as  real  estfites,  as  the  real  ownership  of  the  land,  so 
far  they  mi^t  be  said  to  differ  fitmi  the  old  uses; 
though  the  change  might  not  be  so  much  in  the 
nature  of  the  thing,  as  in  the  system  of  law  by  which 
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it  was  regulated.  The  old  law  of  uses  did  not  con- 
clude trusts  now ;  where  the  practice  was  founded  on 
the  same  reason  and  grounds,  it  \eas  still  followed ; 
but  its  positive  authority  did  not  bind,  where  the 
reason  was  defective ;  more  especially  that  part  of  the 
old  law  of  uses  which  did  not  allow  any  relief  to  be 
given  for  or  against  any  estates  in  the  post^  did  not 
now  bind  by  its  authority  in  the  case  of  trusts. 

Trusts,  fix>m  the  nature  of  the  thing,  might  be  left 
to  the  honour  and  faith  of  the  trustee ;  in  that  case 
they  were  not  the  objects  of  law,  otherwise  than  as 
they  might  be  fraudulent  and  void  in  respect  to  third 
persons ;  or  a  court  of  justice  might  take  cognizance 
or  compel  the  execution  of  thrai :  in  that  case  trusts 
only  retained  the  name  in  substantial  ownership,  the 
diqiosition  in  trust  became  the  mere  form  of  a  legal 
conveyaiice.  Trusts  in  England,  under  the  name  of 
uses,  began,  as  they  did  in  Rome,  under  no  other 
security  than  the  trustee's  faith ;  they  were  founded' 
in  fraud,  to  avoid  the  statutes  of  mortmain.  Trusts 
were  not  on  a  true  foundation  till  Lord  Nottingham 
held  ttie  great  seal ;  by  steadily  pursuing  trusts  from 
plain  principles,  and  by  some  assistance  from  the 
legislature,  a  noble,  rational,  and  uniform  system  of 
law  had  been  raised :  trusts  were  made  to  answer  the 
exigencies  of  families,  and  all  other  purposes,  without 
producing  one  inconvenience,  fraud,  or  private 
nuschief,  which  the  statute  of  Henry  VIII.  meant  to 
avoid.  The  Jbrwn  where  they  were  adjudged  was 
the  only  difference  between  trusts  and  legal  estatesr : 
trusts  in  the  Court  of  Chancery  were  considered,  as 
between  the  cestui  que  /irttf/  and  trustee,  as  the  owner- 
ship and  as  legal  estates ;  whatever  would  be  the 
rule  at  kw,  if  it  was  a  legal  estate,  was  applied  in 
equity  to  a  trust  estate^     Trust  estates  were  liable  to 
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curtesy :  the  case  of  dower  was  the  only  exception  ; 
and  not  in  law  or  reason^  but  because  a  wrong  deter- 
mination had  misled,* in  too  many  instances  to  be 
altered  and  set  right ;  and   if  an  alteration  was  to 
be  introduced,  the  best  way  to  set  it  right  would  be 
^    to  allow  the  wife  dower  of  a  trust  estate. 
Oaihborae  t.      in  the  eye  of  the  Court  of  Chancery,  Lord  Hard- 
-lit  15  c  3    ^^^^^  thought  the  equity  of  redemption  was  the  fee 
ill.  simple  of  the  land:  that  it  would  descend,  might 

be  granted,  devised,  entailed;  and  that  equitable 
entail  might  be  barred  by  a  common  recovery.  This 
proved  it  was  considered  in  Chancery  as  an  estate 
whereof  there  might  be  a  seisin,  for  without-  such  a 
seisin  a  devise  of  a  trust  could  not  be  good. 

The  allowing  curtesy  of  a  trust  was  founded*  on 
the  maxim,  that  equity  follows  the  law;  which  was 
a  safe  as  well  as  a  fixed  principle,  for  it  made  the 
substantial  rules  of  property  certain  and  uniform,  be 
the  mode  of  follovring  it  what  it  would.  'It followed, 
from  the  great  authority  of  tiiis  determination,  on 
clear  law  and  reason,  that  the  cestui  que  trust  was,  in 
the  consideration  of  Chancery,  actually  and  absolutely 
seised  of  the  freehold. 

To  conclude  this  head,  an  use  was  originally  under- 
stood to  be  merely  an  agreement  by  which  the  trustee, 
and  all  claiming  in  privity  under  him,  were  persoB- 
ally  liable  to  the  cestui  que  trust,  and  all  rlj^r^ifig 
under  him,  in  like  privity.  Nobody  in  the  jkm^  was 
entitied  under,  or  bound  by  the  agreement ;  but' how 
the  trust  in  Chancery,  was  the  same  as  the  land,' and 
the  trustee  was  therefore  con»ilered  merely  as  an 
instrument  of  conveyance ;  he  was  in  no  event  to 
take  a  benefit.  The  trust  must  be  co-extensive  with 
the  legal  estate ;  and  where,  it  was  not  dedared,  it 
lesuited  by  necessary  implication,  beeause  the  trustee 
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%?as  excluded ;  except  where  the  trust  was  destroyed 
by  a  conveyance  to  a  purchaser,  without  notice,  for 
a  valuable  consideration  • 

The  trustee  could  transmit  no  benefit:  his  duty  was 
to  hold  for  all  those  who  would  have  been  entitled, 
if  the  limitation  had  not  been  by  way  of  trust. .  There 
was  no  distinction  now  between  those  in  the  per  and 
the  post,  except  in  the  case  of  dower,  which  was  not 
founded  on  reason,  but  on  practice. 
'  As  the  trust  was  the  land  in  Chancery,  so  the 
declaration  of  trust  was  the  disposition  of  the  land ; 
and  therefore  an  essential  omission  in  llie  legal  dis* 
position,  should  not  destroy  the  trust. 

The  grounds  why  the  lord  by  escheat  neither  took, 
nor  was  subject  to,  an  use,  did  not  now  subsist.  The 
principles  upon  which  the  question  must  now  be 
argued,  had  no  relation  to  it,  M^iich  ever  way  it  ought 
to  be  determined ;  or  rather,  none  of  those  principles 
were  made  or  could'  ever  be  considered  in  the  law  of 
uses;  for' the  Court  of  Chancery  never  interposed  in 
cases  i/diere  the  claim  was  in  the  post,  and  for  that 
reason  it  was  taken  for  granted,  in  Edward  IVth*s 
time  that  the  lord  should  not  have  it. 

2o.  This  brought  him  to  consider  the  nature  of  the 
right  by  escheat. 

It  had  been  truly  said,  that  on  the  first,  introduc- 
tion  of  the  feudal  law,  this  right  was  a  strict  rever- 
sion ;  when  the  grant  determined  by  failure  of  heirs, 
the  land  returned,  as  it  did  upon  the  expiration  of 
any  smaller  interest:  it  was  not  a  trust;  but  the 
extinction  of  the  tenure  :  as  Mr.  Justice  Wright  said, 
it  was  the  fee  returned. 

This  dictinction  held  equally,  whether  the  investi- 
ture  was  to  special  or  general  heirs;  for  originally 
the  tenant  cpuld  liot  ali^n  in  any  case,  without  the 
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lord's  concurrence.  The  reversion  took  eflfect  in  pes* 
session  for  want  of  an  heir,  unless  the  lord  had  done 
or  permitted  what  in  point  ci  law  amounted  to  a 
consent  to  a  new  investiture,  or  change  oi  his  vastel : 
this  was  the  meaniog'of  what  was  said  in  the  VoA% 
that  nothing  escheated,  where  the  tenant  was  in  by 
4itle. 

As  soon  as  a  liberty  of  alienation  was  allowed, 
without  the  lord's  consult,  this  right  became  a  csdn- 
cary  succession,  and  the  lord  took  as  ttUimus  hares; 
but  the  resemblance  of  tibe  lord's  right  by  escheat,  to 
that  of  the  heir  by  descent,  did  not  hold  tlmniglloat; 
1  Intt.  21S.   and  therefore  Sir  Edward  Coke,  with  great  accuracy , 

considered  the  l(»rd  by  escheat*  as  assignee  in  kw. 
He  todc  no  possibility,  or  condition,  or  right  of 
action,  which  could  not  be  granted ;  he  could  not 
elect  to  avoid '  voidable  acts,  as  a  feofiinefit  of  an  m- 
fant,  with  livery ;  but  every  right  preserved  to  the 
heirs,  which  could  be  granted,  went  to  the  lord  by 
escheat  as  a  rent  reserved  to  the  tenant  and  his  hein. 
mte.  Ia  ^^  ^^^  ^  Thraxton  v.  Att  General^  theben^ 

of  a  trust  term  was  decreed  to  the  Kiog^  taldog  by 
escheat,  because  itiv^as  to  go  with  the  inheritance  by 
the  express  linuta,tion  c£  the  parties. 

3^  Whether,  fiuling  heirs  of  the  trustee,  the  King 
must  not  in  this  case  have  taken  the  estate  in  a  court 
of  equity,  subject  to  tiie  trust. 

Thisseemed  to  be  a  very  material considsnlion ;  &^ 
if  the  King  was  not  to  be  subject  to  the  tru$t»  there 
was  no  colour  that  he  should  claim  the  trust  by  es- 
cheat. That  land  escheated  should  be  subject  to  the 
trust,  appeared  tohim  to  be  most  consistent  widi  the 
King's  right,  whether  the  escheat  w^[«  considei^  as 
a  reversion,  as  it  once  was,  or  as  a  caduoary  succes- 
sion ab  mtesMo,  as  it  then  substantially  was.    The 

9 


Title  XXX.   Escheat.   $  S9.  ^& 

King  oould  not  daim  by  escheaki  contrary  to  the 
terms  or  conditicms  which  jhe  tenant  held  under: 
from  which  two  things  followed:  1st.  That  there  was 
equity  against  the  King;  and,  Sdly,  That  the  lordwaa 
bound  as  much,  in  a  court  of  equity^  by  the  equitable 
terms  of  his  investiture*  as  he  was  in  a  court  oi  law 
by  the  legal  terms.    Ti&king  the  estate  as  a  caducary 
possession,  the  lord  could  oi^y  take  ofr  mtestato,  ab* 
solutely ;  so  tar  as  the  tenant  had  not  disposed  of  the 
estate^  he  could  take,  and  no  &rther.    The  tenant^s 
power  of  disposing  was  absolute,  without  the  lord's 
privity,  without  any  determined  form  of  conveyance. 
The  trustee  had,  by  his  declaratioa  of  trust  in  lyiSf 
made  a  valid  conveyance  of  his  trust  in  equity ;  and 
therefore  a  court  of  equity  could  not,  he  apprehended, 
suffer  the  land  to  go  as  undisposed  of  by  the  tenant ; 
because,  in  the  consideration  of  Chancery,  there  wi^» 
a  valid  disposition  made  by  him ;  but  even  at  law, 
the  escheat  would  not  be  free  from  the  trust.    The 
statute  of  frauds  made  a  trust  estate  asseta  m  the  hands     • 
of  the  cestui  que  trust;  consequently,  for  that  purpose, 
the  estate  descended  to  the  heir. 

In  18  Cha.  XL  before  trusts  were  put  on  the  rational 
footing  they  were  now,  the  apprehension  of  the  Judges 
was,  that  the  lord  by  esdieat  ought  to  be  subject  to 
the  trust  Lord  Bridgeman  thought  sa  in  1702. 
Sir  John  Trevor  certainly  knew  there  could  be  no 
escheat  of  an  use.  If  it  was  not  to  be  subject  to  the 
trust,  he  thought  the  inconvenience  would  be  very 
great :  and  where  they  were  not  tied  down  by  any 
erroneous  opinions,  which  had  prevailed  so  far  in 
practice  that  property  would  be  sho<A  by  any  alter* 
ation  of  them,  arguments  of  convenience  and  incon- 
venience were  always  to  be  taken  into  consid«ation% 
Almost  all  the  great  estates  in  England  were  now 
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iitfiited  in  trust ;  the  trustees  were  men  of  business, 
probably  concerned  for  the  family,  and  at.  a  little 
distance  of  time  their  pedigrees  were  not  to  be  traced ; 
aiid  if  the  surviving  trustee  was  to  die  without  heir, 
it  would  be  thought  hard,  if  the  estate  should  be  lost 
But  he  rested  upon  this>— it  seemed  to  be  a  contradic-. 
tion  in  terms,  that  he  who  had  no  claim  but  ab  ^es- 
taiOj  where  the  owner  had  not  disposed  of  his  pro- 
perty, should  take  contrary  to,  and  in  prejudice  of 
his  disposition. 

An'  escheat  was  now  as  much  a  title  utider  the 
forjner  owner,  in  consequence  of  his  former  seisin,  as 
that  of  the  heir.  Why  .else  should  the  lord  be  deemed 
the  assignee  or  heiir  of  the  tenant  ?  He  thought  the 
lord  might  be  consid^f^  as  much  his  heir  as  the  heir, 
by  blood,  and  was  as  much  liable  to  all  his  disposi- 
tions. 

4''.  If  what  he  bad  said  was  right,  Uttle  was  left, 
for. him  to  say  on  this  head.  If  the  lord  took  aa 
escheat  as  heir  or  assignee  in  hw,  then.the  King  was 
within  the  express  declaration  of  trust,  which  was, 
to  Elizabeth  Harding  her  heirs  and  assigns.  And  upon 
the  whole,  he  thought  the  King  was  entitled  to  a 
decree. 

.  The  Lord  Keeper  said.  The  question  on  the  infor- 
mation was,  whether  cestui  que  trust  dying  without 
heirs,  the  trust  was  escheated  to  the  Crown,  so  that 
the  lands  might  be  recorded  in  a  court  of  equity  by 
the  Crown ;  or  whether  the  trustee  should  hold  them 
Cor  his  own  benefit.  He  should  consider,  lst,The  right 
of  lords  to  escheat  at  law.  2dly,  Whether  they  had 
received  a  different  modification  in  a  court  of  equity. 
Sdly,  The  arguments  used  in  support  of  the  informa- 
tion :  and,  from,  the  whple,  draw  a  conclusion  tlmt  the 
Crown  had  no  equity. 
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V.  Tlie  legal  righft  of  escheat  arose  from  the  law  of 
enfeoffment  to  the  tenant  and  his  heirs;  and  then  it 
returned  to  the  lord,  if  the  tenant  died  without  heirs* 
The  extension  of  the  feoffment  from  the  person  of 
the  tenant  to  the  heirs  special  of  his  body,  and  then  ^ 

to  his  heirs  and  as»gns,  was  accurately  traced  in  a  . 
treatise  of  tenures  by  a  learned  hand.     This  reduced  ^'/^^^^ 
the  condition  of  the  reversion  to  this  single  event,  oh 
defectum  tenentis  dejwre.    The  lord  became  entitled 
to  the  land  by  escheat,  in  lieu  of  his  services*     The 
books  were  uniform,  that  in  the  case  only  of  the  te* 
nant's  dying  without  heir,  the  escheat  took  place  :  as 
long  as  the  tenant,  or  his  heir,  or  any  other  person, 
by  his  implied  assent,   continued  in  possession  by 
title,  that  prevented  the  escheat.   This  showed,  that 
where  there  was  a  tenant  actually  seised,  though  he 
had  no  right  to  the  tenements,  and  though  the  person 
who  had  right  died  without  heirs^  yet  the  escheat  was  ^  ^®'*-  ^^* 
prevented ;  for  if  the  lord  had  a  tenant  to  perform  i  jnst.  268  h. 
the  services,  the  land  could  not  revert  in  demesne. 

Upon  these  cases  he  would  observe,  that  tlie  lord's 
consent  had  nothing  to  do  with  establishing  the  right 
of  the  tenant's  being  duly  seised ;  because  in  everj' 
one  of  these  cases,  they  all  came  in  without  the  lord's 
consent ;  unless  it  could  be  said  that  the  lord  was  a 
virtual  assenter,  as  well  to  the  disseisins,  as  to  the 
legal  conveyances ;  and  if  that  were  so,  it  would 
operate  to  the  establishing  the  right  of  the  trustee  in 
Chancery,  who  would  say  he  was  entitled  under  a 
conveyance  in  law,  by  the  very  consent  of  the  lord, 
which  was  a  stronger  case  than  a  disseisin.  From 
these  cases  and  authorities  it  must  be  allowed  to  be 
settled,  that  the  law  did  not  regard  tlie  tenant's  want 
of  tide,  as  giving  the  lord  a  right  to  the  escheat 
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9r.  The  next  consideration  was,  whether  a  court  of 
equity  could  consider  it  in  a  different  light ;  now  when 
the  tenant  did  not  die  seised,  and  a:  proper  legal  te- 
nant bjtille  continued,  ccMild  tiie  Court  of  Chancery 
say  to  the  lord,  your  seigniory  is  extinguished ;  and 
to  the  tenant,  your  tenancy  is  so  too ;  thoi]^  both 
were  legal  rights,  then  subsisting  at  law. 

In  consideration  of  uses,  with  regard  to  escheats, 
equity  had  proceeded  on  the  same  principle  as  law, 
where  there  was  a  tenant  of  the  land,  who  performed 
the  services ;  and  he  did  not  find  the  Court  had  any 
regard  to  the  merum  jiis  of  the  tenant.  Now,  the  rea- 
son why  there  was  no  escheat  on  the  death  of  cetim 
que  use,  in  equity,  seemed  to  be  this,  (and  it  was  a 
reason  equally  applicable  to  uses  and  trusts,)  diat  the 
Court  had  nothing  to  issue  a  subpoma  upon,  no  efgaty^ 
nothing  to  decree  upon ;  and  every  person  must  biing 
an  equity  with  him  for  the  Court  to  found  its  joris- 
diction.  It  seemed  to  him,  he  could  have  no  equity 
in  the  case  of  an  use,  or  as  owner  of  the  tnist,  for 
this  plain  reason ;  an  use  before  the  statute  could  not 
be  extended  further  than  the  interest  in  the  estate 
which  the  creator  of  the  use  could  have  enjoyed.  As 
if  the  creator  of  the  use  had  a  fee  simple  in  tiie  land, 
he  could  take  back  no  more  interest  in  the  use,  either 
declared  or  resulting,  than  he  had  in  the  land.  If  he 
made  a  feoffinent,  and  declared  no  uses,  it  resulted 
to  him  in  fee,  which  was  to  him,  his  heirs  and  assigns. 
The  consequence  was,  that  the  moment  he  died  with- 
out heirs  or  assigns,  thei:e  was  no  use  remaining.  How 
then  could  you  come  to  Chancery  for  a  subpctna^ 
(whether  he  took  back^the  same  or  a  different  use) 
to  execute  an  use  or  trust  which  was  absolutely 
extinct? 
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That  seemed  to  him  the  plain  and  substantial  rea- 
son why,  in  the  present  case,  whether  it  was  an  use 
or  a  trust,  there  was  no  basis  on  which  to  found  a 
suhpoma.    The  Lord  Chief  Justice's  system  was  very 
great  and  noble,  and  very  equitably  intentioned; 
such  a  system  as  he  should  readily  lay  hold  of  upon 
every  occasion,  if  he  thought  he  could  do  it  consist- 
ently with  the  rules  of  law.    Where  a  person  passed 
the  estate  without  consideration,  there,  in  modem     , 
language,  an  use  resulted ;  because  it  was  unequitable^ 
that  a  man  should  have  an  interest  in  the  estate,  when 
he  had  paid  no  consideration  for  it.    But  where  a 
person  was  not  party  to  the  deed,  nor  privy  to  the 
estate,  he  did  not  see  how  any  thing  could  result  i<x 
his  benefit    Thkt  this  was  the  notion  in  reqpect  to 
an  use,  appeared  from  authorities.  The  law  was,  that 
the  lord  could  not  have  the  escheat  of  an  use ;  so  was 
5  Edw.  IV.,  for  he  took  that  to  be  the  report  of  a  ante. 
case ;  then  it  had  all  the  authori^  the  Year  Books 
carried  with  them :  and  this  had  been  adopted  by  all 
the  writers  since.    Bacon,  79,  did  not  question  the  Bac.iUad«t2» 
authority  of  that  case :  he  gave  a  reason  of  his  own,  ^*^    ®^* 
which  he  substituted  as  a  better  than  that  in  the 
books ;  that  there  was  a  tenant  in  by  titi^,  wMch  was 
a  strong  reason  in  law ;  but  he  did  not  mention  that 
as  a  reason,  with  regard  to  the  subpcena.    It  was  not 
a  conclusive  reason  that  the  lord  should  not  have  a 
subposna^  because  there  was  a  person  in  possessicm  : 
he  should  have  it  for  that  reason,  if  that  person  was 
liable  to  him  in  equity :  therefore  he  gave  a  better 
reason ;  because,  says  he,  it  never  was  his  intent  to 
advance  the  lord,  but  his  own  blood.    Therefore  that 
was  the  reason ;  it  would  not  be  within  the  intention 
of  that  trusty  that  any  beside  the  blood  of  the  cove-  . 

nantor  should  take.  Nobody  could  imagine  the  tenant  ^ 
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intended  to '  provide  a  trust, '  to  answer  the  tof d^s 
eBcheat  Mrs.  Harding  never  thought  of  esdieat, 
he  supposed;  but  had  it  been  suggested  to  her,  if* 
she  died  without  heirs  that  could  possibly  take  her 
estate,  would  she  rather  have  the  friend  she  had  cho- 
sen to  make  her  trustee  have  it,  or  that  it  should  go  to 
the  King ;  she  must  have  been  a  subject  of  more  zeal 
than  he  could  suggest,  if  she  had  said  she  would  give 
it  to  the  King. 

As  he  was  stating  the  law  of  escheats  with  r^ard 
to  uses  and  trusts,  he  would  take  notice  of  an  objec- 
tion that  seemed  equally  to  affect  the  opinions  of 
lawyerS)  with  regard  to  the  doctrine  of  uses  and  trusts: 
that  was  the  dilemma  which  was  urged  at  the  bar,  as 
the  basis  of  the  equity  in  this  case,  though  he  did  not 
think  it  a  necessary  dilemma ;  viz.  that  the  lord  must 
have  the  estate  by  escheat,  either  on  the  death  of  the 
cestui  que  trust  without  heirs,  or  of  the  trustee  without 
heirs,  discharged  of  the  trust ;  but  if  he  could  not 
•  have  it  while  the  trustee  lived,  while  there  was  a  te- 
nant, it  would  be  monstrous  that  the  cestui  que  trust 
should  be  prejudiced  by  putting  the  estate  in  the 
trustee's  hands  for  the  benefit  of  the  family.  One  part 
of  this  was  a  dangerous  conclusion,  the  other  was  not; 
his  answer  was,  that  if  the  law  were  so,  that  the  lord 
should  in  that  case  take  it  discharged  of  the  trust,  he 
must  suppose  it  no  injury  or  absurdity  at  all :  votenU 
nonjit  injuria.  The  creator  of  the  trust  determines 
to  take  the  convenience  of  the  trust,  with  its  incon- 
venience. It  was  most  certain  every  man  who  created 
a  trust  put  his  estate  in  the  power  of  his  trustee :  if 
the  trustee  sold  it  for  a  valuable  consideration,  with- 
out notice,  no  Court  could  relieve  the  owner  fram 
this  misfbrhme,  it  was  the  result  of  his  own  act;  and 
yet  that  was  as  shocking  a  perfidy^ in  the  trustee  as 
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could  be ;  but  the  Court  could  not  interpose,  ad  it 
would  aflfect  the  tights  of  others,  of  third  persons. 
But  he  did  not  think  this  was  at  all  a  necessary  di- 
lemma. The  lord  might  not  be  entitled  on  the  death 
of  cestui  que  trust  without  heir,  because  there  was  no 
equity,  for  he  had  a  tenant,  as  he  had  before ;  but 
possibly  there  might  be  an  equity  the  other  way  against 
the  lord :  for  if  the  trustee  died  without  heir,  and  the 
lord  had  the  estate,  the  Court  of  Chancery  might  say, 
you  shall  hold  to  compensate  yourself  for  your  rent 
and  services,  but  we  will  embrace  the  rest  for  the 
cestui  que  trust. 

A  difierence  was  attempted  to  be  made  between 
uses  and  trusts  ;  but  by  comparing  the  definitions  of 
the  two,  it  would  appear  they  were  precisely  the 
same.  It  was  said  the  difference  consisted  in  this,  that 
equity  had  shaped  them  much  more  into  real  estates, 
than  before,  when  they  were  uses ;  as  now  there  was 
tenancy  by  the  curtesy  of  a  trust;  it  might  be  entailed; 
and  the  entail  might  be  barred  by  a  common  reco- 
very. But  why  ?  not  from  any  new  essence  they  had 
obtained,  but  from  carrying  the  principle  farther. 
Quia  equitas  sequitur  legem :  for  as  between  the  trustee 
and  cestui  que  trust,  the  Court  of  Chancery  had  juris- 
diction ;  and  he  thought  they  should  have  equally 
extended  the  rules  and  principles  of  uses,  as  well  as 
those  of  trusts. 

That  it  would  be  a  bold  stroke  to  say.  Chancery 
considered  trusts  as  a  mere  nullity ;  and  that  they 
were  to  be  treated  in  the  same  manner  as  if  they  con- 
tinued in  the  seisin  of  the  creator  of.  them,  or  of  the 
person  for  whom  they  were  made.  Rules  of  property 
were,  not  to  be  questioned,  even  by  the  Judges : 
while  the  people  continued  satisfied,  and  acquiesced 
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in  them,  none  but  the  legislature  could  alter  theair 
His  objection  to  the  claim  in  theinfonoatioii  was^  not 
that  it  was  to  have  a  trust  executed,  as  if  it  were 
land;  but  it  was  to  claim  the  execution  of  a  trust  that 
didnot  exist:  if  there  was  a  trust,  he  should  consider 
it  merely  as  an  estate,  and  deteonine  accordingly;  but 
the  creation  of  a  trust  never  could  aftct  the  r^t  of 
a  third  person. 

He  could  assign  but  one  reason  why  that  distinc* 
tion  between  tenancy  by  the  curtesy  and  dower  had 
preii^dled,  and  it  was*  applicable  to  the  reason  of  this 
case.  He  had  heard  the  House  of  Lords  were  startled 
at  the  distinction :  they  were  told  the  q>inionrf  con- 
veyancers was  so;  and  that  if  it  was  altered,  itmiglit 
load  purchasers  with  dower,  iriio  thought  they  had 
puvduMed  free  firom  it ;  and  ^he  Lords  would  not  re* 
verse  tiie  judgement,  becanse  they  would  not  let  it 
afiect  the  right  of  a  third  person.  It  aj^eafed  that  at 
law  diere  oould  be  no  escheat,  while  there  was  a 
tenant  dejmr  ;  in  e^pu^  diere  cooU  be  none  wUe 
trusts  were  called  uses;  and  a  trust  and  an  use  were 
exactly  the  same.    How  then  ooold  he  say  the  loid 
should  lose  his  escheat*  when  ai^  asan,  ftr  his  owa 
CQBi WMDoe^  pot  his  estate  in  trasL    It  ^■»*jTi^rilJ^  if 
lie  wets  to  do  so^  that  be  would  jm  law  and  equity, 
anA  «il  ffOMMor  span  law  and  eqaky. 

t>its>  Mflliiries  had  passed  amc^ 

Ipeen  «lMtiedl,  and  he  could  wotL  ind  a  iiif—  that 

the  Ortmn  should  have  an  eacheat  of ; 

.>  2.       Tlie  jtti^giMient  in  Sir  Ci^oiK^  SandeA 

an  authority  in  point,  great  ellhrta 

wMkmn  its  validity.   But  Lord  Hale  J 

xm great  principles  of  kw;  and  he  cowld  _ 
remarldng,  that  neither  the  bar  nor  the  bench 
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ever  frightened  at  the  ill  consequences  which  had 
been  mentioned.  The  information  on  the  part  of  the 
Crown  was  dismissed* 

do.  In  a  subsequent  cas^  Lord  Thurlow  said, — ^Bur-  Sfiddleton 
gess  V,  Wheate  was  determined  upon  divided  opinions,  i'Bro!B[l 
and  opinions  which  continued  to  be  divided,  of  very  201. 
learned  men.    The  argument  of  the  defect  of  a  tenant  j^^^er. 
seemed  to  be  a  scanty  one.    Whether  that  case  was  "^^  l*  ^^ 
such  a  one  as  bound  ^oniy  when  it  occurred  specia^m^ 
or  afforded  a  general  principle,  was  a  nice  question. 

SI.  An  equity  of  redemptiooi  is  considered  as  not  NoranEquitj 
liable  to  escheat;   and  in  the  case  of  Burgess  v.  tion.   ^'^ 
Wheate,  the  Lord  Keeper  said^  <<  If  a  mortgagor  die  1  Black.  R« 
without  heir,  shall  the  mortgagee  hold  the  land  free?  ^^^* 
I  answer,  shall  it  escheat  to  the  Crown?  No ;  because 
in  that  case  the  lord  has  a  tenant  to  do  his  servioes, 
and  that  is  the  whdie  he  is  entitled  to  in  law  and 
equity.    What  the  justice  might  be  between  the  mort- 
gi^;ee  and  executor,  I  shall  not  trouble  myself  about. . 
I  think  the  Crown  has  not  an  equity,  on  which  to  sue 
a  subpcam.'* 

32.  Where  money  is  directed  to  be  laid  out  in  the  Nor  Money 
purchase  of  land,  but  the  quality  of  real  estate  is  not  j^  LandT  ^^ 
imperatively  and  definitively  fixed  upon  it,  by  the 
instrument;  and  it  remains  ad  arbitrium  whether  it 

is  to  be  considered  as  land,  or  money ;  it  has  been 
hdid  hy  the  Court  of  Chancery,  that  on  fiulure  of  Walker  ? . 
heirs,  the  Crown  has  no  equity,  against  the  next  of  J^^^'j^^^ 
kin,  to  have  it  laid  out  in  real  estate,  in  order  to  170. 
claim  the  escheat. 

33.  It  has  been  stated,  that  alithe  lands  in  England  To  whom 
are  now  held  in  socage,  either  immediately  of  the  ^^^  ^ 
King,  or  mediatdy  of  some  private  person,  by  fealty  iXaaert.  c  3. 
aipd  other  services^  which  are  preserved  to  the  loid 

by  .tbe  «tatt  li  Cha.  IL    To  the  feudal  lord  therefore 
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all  lands  escheated  belong ;  so  that  where  lands  are 
held  of  a  manor,  the  escheat  is  to  the  person  who  is 
IcMrd  of  that  manor :  in  the  case  of  a  seignioiy  in  gross, 
tiiey  escheat  to  the  person  entitled  to  such  seignory ; 
and  where  it  cannot  be  ascertained  of  whom  lands  are 
immediately  held,  then  the  King,  as  the  great  and 
chief  lord,  shall  have  them  by  esdheat :  for  to  him 

rsS^  RK^'**^  fealty  belongs,  and  of  him  they  are  certainly  hc^en 

1 20!  by  presumption  of  law,  and  without  necessity '  of 

proof. 

34.  Those  who  have  royal  franchises,  such  as  the 
Bishop  of  Durham,  whose  county  is  palatine,  have 

1  P.C  254.    all  royal  escheats,  of  which  Lord  Hale  gives  several 

instances. 

The  Lord  by      35.  The  lord  by  escheat  may  distrain  for  rent  due 

(ystnin  for  ^^  ^^  '^^  tenant }  as  if  there  be  lord  and  tenant, 
Ren^  and  the  tenant  makes  a  lease  for  life,  rendering  rent ; 

1  Inst.  2155.  jf  ijg  afterwards  dies  without  an  heir,  whereby  the 
reversion  comes  to  the  lord,  by  way  of  escheat,  he 
may  distrain  for  the  rent,  because  it  is  incident  to  the 
reversion  :  but  he  cannot  take  advantage  of  a  con- 
dition of  re-entiy,  because  he  is  not  heir  to  the  lessor. 
Entitled  to  a      36.  Where  the  inheritance  escheats,  and  there  is 
^!md.^        an  outstanding  term,  which  is  attendant  on  the  in- 
heritance,  the   lord  by  escheat  will  be  entitled  to 
such  term. ' 
Thruxton  r.       97.  A  person  seised  in  fee,  limited  a  term  for  100 
1  Vera.  a40.  y^^u^  to  trustees,  in  trust  to  attend  the  inheritance : 

he  afterwards  died  without  an  heir,  being  a  bastard. 
The  question  was,  whether  this  term  should  ga  to  the 
King  with  the  inheritance. 

It  was  determined  that  the  King  was  entitled  to  the 
term ;  for  he  was  not  in,  barely  in  the  post;  but  in 
the  per  also;  and  the  term  for  years  went  with  the 
inheritance,  by  the  express  limitation  of  the  party. 
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38.  The,  lord  by  escheat  is  entitled  to  all  the  And  to  all 
charters  conceiving  the  lands  esdieated :  and  it  is  rp.^  charten* 
said  in  Brooke's  Ab.  that  if  a  tenant  is  attainted  of  p^*  39-    . 
felony,  the  lord  shall  have  his  lands  by  escheat; 
and  also  the  charters;  though  the  charters  are  not 
forfeited. 

39*  The  lord  who  acquires  the  land, by  escheat,  is  is  subject 
liable  to  all  the  incumbrances  of  the  last  tenant :  thus  brances?^" 
if  a  person  dies  without  heirs,  having  granted  a  rent,  ^  ^o^^-  R* 
the  lord  by  escheat  will  hold  the  lands  subject  to  7  Rep.  7  b. 
such  rent.    So  if  he  dies  leaving  a  wife,  she  will  be 
entitled  to  dower ;  and  in  the  case  of  a  woman,  ,her 
husband  will  be  entitled  to  curtesy  :  for  as  the  tenant 
has  the  power  to  defeat  the  lord's  right  to  escheat  by 
any  mode  of  alienation,  he  must  consequently  have 
every  inferior  power. 

40.  Where  a  copyhold  estate  escheats  to,  the  lord  Tmnor  r. 
of  the  manor,  he  will  hold  it  subject  to^'any  lease  made  Hut.  102. 
by  the  copyholder,  with  the  licence  of  the  lord ;  and 
also  to  the  free  bench  of  the  widow. 

Lord  Mansfield  has  said,  that  in  all  manors  where  1  Black.  R. 
admission  is  necessary  to  alienation,  the  escheat  is 
absolute,  the  lord's  consent  being  still  necessary.  In 
those  copyholds,  the.  lord,  is  not  bound  by  d^bts, 
alienation,  or  trusts ;  they,  are  all  void  against  him : 
but  if  he  consents  to  a  condition  or  trust  on  the  court* 
roll,  then  he  is  bound  by  it ;  for  he  cannot  .claim 
against  his  own  act :  but  in  freeholds,  the  form  of  his 
concurrence  not  being  necessary,  he  is  always  con*  ^ 

sidered  as  much  bound  ad  if  he  was  party  to  the  deed 
of  alienation  which  makes  the  trust ;  because .  the 
power  which  the  tenant  now  has  by  law,  is  equivalent 
to  the  lord's  consent  to  the  grant,  when  it  was  a  strict 
reversion* 
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Was  not  4L  The  reason  that  the  lord  by  escheat  is  subject 

neoueft       ^  incumbrances  i$»  because  they  are  annexed  to  the 
Use.  possession  of  the  land,  without  tespect  to  any  prmty : 

but  the  lord  who  comes  in  by  escheat  is  not  subject 

.  to  any  incumbrances  annexed  to  the  privity  of^rtate; 

lit.  1 1.  c.  2.    for  he  comes  in,  in  the  post,  therefore  was  not  bound 

^  ^^*  to  execute  a  use,  his  title  being  paramount,  namely, 

by  force  of  the  condition  in  law  tacitly  annexed  to 

the  land,  at  the  time  of  the  creation  of  the  sdgnioiy, 

whidi  he  had  to  his  own  use. 

l^  not  sub-        42.  It  follows,  by  a  strict  analogy  ih>m  the  case 

i^^  ^       of  a  use,  that  the  lord  by  escheat  ia  not  booad  to 

execute  a  trust  lo  the  case  of  the  Crown,  it  is  laid 
down  in  all  the  books  that  the  King  could  not  be 
seised  to  a  use ;  therefcnre  cannot  be  a  trustee  for  any 
one :  and  that  where  the^  King  acquires  land  by 
escheat,  he  is  not  compellable  to  execute  a  trust, 
47Qgo.lih  appears  from  a  modem  statute,  39  &;  40 Geo. III. 
Tiusif^    c.  88.  S  12.,  by  which  the  Crown  is  aiabled  to  direct 

the  execution  of  any  trusts  to  which  lands  eacheated 
are  liable,  and  to  make  any  grants  of  sudi  lands. 
pa.  67.  43.  With  rtspect  to  private  persons,  Carter  repofts 

Lord  Bridgeman  to  have  said,  that  where  a  man  con- 
veys land  in  trust,  and  the  trustee  is  attainted  of 
felony,  the  lands  shall  be  forfeited  j  thoqgh  the  oeshd 
Proc  m  Cha.  fue  truit  may  have  relief  in  equity.    And  Sir  J.  Trevw, 

M.  R.  lays  it  down,  thatif  a  trustee  dies  .without  h^» 

the  lord  by  escheat  shall  have  the  land }  yet  subject 

to  the  trust  in  equity. 

^^  ^S*        ^^*  Haigrave  has  coiitrdverted  these  authoritibs» 

'     As  to  the  first,  he  says  he  was  in  posseanon  of  Lord 


own  manuscript  reports  of  his  )u4ge* 
meuts  whilst  he  was  Chief  Justice  of  the  Common 
Pleas :  compositions  far  exceeding  Carter'a  account 
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of  the  judgements,  in  copiousness,  depth,  and  correct- 
ness :  in  which  there  was  not  an  iota  which  in  the 
least  imported  an  opinion,  that  upon  escheat  the  lord 
comes  in  subject  to  any  trust :  and  as  to  the  second, 
the  opinion  seemed  too  much  of  a  loose  dictum  to 
command  much  attention. 

44.  In  a  case  determined  in  17  Cha.  IL,  where  a  Stevens 
person  seised  in  fee  contracted  to  sell  his  estate,  and  ^J^^f  ^fo^ 
died  before  assurance,  without  any  heir,  so  that  the 

lands  escheated  to  the  lord,  the  Court  refused  to 
compel  the  lord  to  convey  to  the  vendee ;  which  could 
only  be  upon  the  principle  that  the  lord  by  escheat 
was  not  compellable,  in  equity,  to  execute  a  trust. 

45.  It  is  said  by  Liord  Macclesfield,  that  if  a  trustee  i  Stra.454. 
of  a  copyhold  dies  without  heir^  the  lord  becomes  eu-  ^^nsdale  ^' 
titled  by  escheat,  without  being  subject  to  the  tf  ust     3  Ves.  Jun. 

46.  There  were  formerly  officers  called  escheators^       * 
whose  duty  it  was  to  find  offices  after  the  death  of  Escheator. 
the  King's  tenants,  and  to  certify  their  inquisitions  \  'jf  •  '^^^ 
into  the  Exchequer.    These  offices  have  long  since 

ceased ;  and  now,  where  a  person  is  supposed  to  have  Boe  ▼.  Ked- 
held  his  lands  of  the  Crown,  and  to  have  died  without  gg™'  i2East. 
heirs,  a  commission  of  escheat  is  issued  to  ascertain  £>  parte 

^1     x»  ^i.  WelMiter, 

the  tacts.  6Ve8.809. 

^.  In  a  modern  case.  Lord  Eldon  said  it  was  usual  7  veg.  7]. 
for  the  Crown  to  give  to  the  person  making  discoveiy  vide  Tiu  U. 
ci  an  escheat  as  good  a  lease  as  it  could. 
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CHAP.  I. 

Prescription  by  immemorial  Usage. 


1.  Origin  of  PrefcriptUm. 

€.  FreicripHon  by  immemorial 

Uioge. 
10.  ffhat  may  be  claimed  by. 
22.  Mrtst    be    beyond   Time   of 
Memory* 


26.  And  have  a  continued  Usage. 
29.  AndbeoerUmandTgasonMe. 
37.  How  a  Prescription  may  be 

lost. 
44.  Descent  of  prescTptioe  E^ 

iates. 


Section  1. 

Origin  of       T)  Y  the  law  of  nature,  occupancy  not.  only  gave  a 
Prescription.  D  ^^y^^  ^^  ^^e  temporary  use  of  the  soil,  but  also 

a  permanent  property  ii^  the  substance  of  the  earth 
itself ;  and  to  every  thing  annexed  to,  or  issuing  out 
of  it.  Hence  possession  was  the  first  act  from  which 
the  right  of  property  was  derived :  it  has  therefore 
been  established  as  a  rule  of  law,  in  every,  civilized 
country,  that  a  long  and  continued  possession  should 
give  a  title  to  real  property. 
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2.  This  mode  of  acquisition  was  well  known  in  the  Vjn.  ad  Inst. 
Roman  law  by  the  name  of  usucapio ;   because  a       •  •   >  •  • 
person  who  acquired  a  title  in  this  manner,  might  be 
said,  tisu  rem  capere.     And  is  thus  defined  by  Modes'- 
tinm.-^Adjectio  dominiiper  continuationem  possessionis 
temporis  le^e  definitL     In  the  English  law  it  is  called  ^  ^"■^'  ^^^^' 
prescnpiion. — Prescriptio  est  titulus  ex  usu  et  tempore 
substantiam  capienSj  ah  auctoritate  legis. 

S.  Every  species  of  prescription  by  which  pro-  ^?"\^4gj 
perty  is  acquired  or  lost,  is  founded  on  this  presump- 
tion,  that  he  who  has  a  quiet  and  uninterruptect 
possession  of  any  thing  for  a  certain  number  of  years, 
is  supposed  to  have  a  just  right  \  without  which  he 
could  not  have  been  suffered  to  continue  in  the 
enjoyment  of  it.  For  a  long  possession  may  be  con- 
sidered as  a  better  title  than  can  commonly  be  pro- 
duced \  as  it  supposes  an  acquiescence  in  all  other 
claiinants ;  and  that  acquiescence  also  supposes  some 
reason  for  which  the  claim  was  forborne. 

4.  The  doctrine  of  prescription  appears  to  have 
been  very  soon  established  in  England.  And  from 
what  is  said  of  it  in  Bracton,  seems  to  have  been 
derived  from  the  Roman  law ;  for  he  lays  it  down, 
that  a  title  may  be  gained  both  to  corporeal  and 
incorporeal  hereditaments  by  a  long  and  uninter-  v 
rupted  possession^ — Dictum  est  in  precedentibus  qtiali^  Lib.-2.c.  23. 
ter  rerum  corparaUum  dondnia  ex  tittdo,  etjusta  causa 
acquirendi,  transferuntur  per  traditionem*  Nunc  dutem 
dicendum  quaUter  transfenmtur  sine  titulOy  per  usu  cap^ 

tionem;  sciL  per  hngam  dontinuam  etpacificam  posses^ 

sionem^  ex  diuiumo  tempore,  et  sine  traditione.  ^ 

5.  Our  legal  writers,  however,  have  only  allowed 
prescription  to  operate  in  the  case  of  incorporeal 
hereditaments  ;  such  as  rights  of  common,  rents,  &c., 
where  the  person  who  claims  can  show  no  other  title 
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than  that  he,  and  those  under  whom  he  claims,  have 
hnmemorially  tised  to  enjoy  them.  But  there  is 
another  kind  of  prescription  established  by  line  statute 
law,  extending  to  corporeal  hereditaments,  by  which 
an  uninterrupted  possession,  for  a  certain  number  of 
years,  will  give  the  possessor  a  good  title,  by  taking 
away  from  dl  other  persons  the  right  of  entering  on 
such  hereditaments,  or  of  maintaining  any  ^ecies  of 
action  for  them. 
Prescription  6.  There  are,  therefore,  two  kinds  of  prescription 
.™/u^!'"  known  to  the  English  kw.    First,  a  prescription  to 

incorporeal  hereditaments  by  immemorial  usage ;  as 
where  a  person  shows  no  other  title  to  what  he  daims, 
than  that  he,  and  those  under  whom  he  claims,  have 
immemoriaMy  used  to  ei^oy  it ;  which  may  be  called 
-a  positive  prescription. 
1  lost.  1136.  7*  A  prescription  by  immemorial  usage  differs  fiom 
4  Rep.  31 6.  .^ygt^na  in  this  respect,  that  a  custom  k  property  a 

local  usage,  not  annexed  to  the  person;  such  as  the 

custom  that  all  the  copyhdiders  of  a  manor  have 

common  ofpasture  upon  a  particular  waste.  Whereas 

prescription  is  always  annexed  to  a  particular  person. 

Maybeia  8.  This  kind  of  prescripticm  is  oftwo  sorts.    Eidier 

or^t^^^^te.  '**  ^  *  personal  right,  which  has  been  exemBed  by  a 

1  Inst  1136.  ^^^  ^^^  ^^  ancestors,  or  by  a  body  pditic  and  their 

i^la.  predecessors;  or  else  it  is  a  right  attached  to  the 

ownership  of  a  particular  estate,  and  only  ex^cisaUe 
by  those  who  are  seised  of  that  estate.  In  the  first 
case,  it  is  termed  a  prescription  in  the  person ;  in  the 
second  case,  it  is  called  a  prescription  in  a  gue  eUate. 
6  Rep.  60  a.       9*  A  prescription  in  a  ^ue  estate  must  always  be 

laid  in  the  person  who  is  seised  of  the  fee  simple.  A 
tenant  for  life,  for  years,  or  at  will,  or  a  copyholder, 
cannot  prescribe  in  this  manner,  by  reason  of  the 
imbecility  of  their  estates  ^  for,  as  prescription  is 
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Always  beyond  time  of  memery,  it  would  be  absurd 
that  those  whose  estates  commenced  wkbin  the 
ttiemory  of  man,  should  pretend  to  prescribe  for  any 
thing.  Therefore;  a  tenant  for  life  must  prescribe 
under  cover  of  the  tenant  in  fee  simple,  and  a  copy- 
holder under  cover  of  his  lord. 

10.  Prescription  by  immemorial  usage  only  extends  What  may  Ke 
to  incorporeal   hereditaments ;    such  as   commons,  ^  ""^    ^' 
ways,  waifs,  estrays,  wreck,  warren,  &c.    But  it  can- 
not give  a  direct  title  to  lands,  or  other  corporeal 
inheritances,  of  which  m<»re  certain  evidence  may  be 
had. 

11.  Nothing,  however,  can  be  claimed  by  prescrip:-  T!t.  27.  §  83. 
tion,  which  owes  its  origin  to  matter  of  record.    For  i  Inst.  \i4a 
prescription  being  only  an  usage  in  paiSf  does  not  ^  ^®P*  ^^  *' 
extend  to  those  things  which  can  only  be  had  by 
matter  of  record;   such  as  goods  and  chattels  of 
traitors,  felons,  and  fugitives^  deodands,  &c.     But  to 
treasure  trove,  waifs,  estrays,  wrecks,  park,  warren, 

royal  fishes,  fairs,  markets,  and  the  like,  a  title  may 
be  made  by  prescription. 

12.  A  prescription  by  immemorial  usage  can  in  i  Vent.  387. 
general  only  be  for  things  which  may  be  created  by 

grant ;  for  the  law  allows  prescriptions  only  in  supply 
of  the  loss  of  a  grant  Ancient  grants  must  often  be 
lost ;  and  it  would  be  hard  that  no  title  could  be 
made  to  things  lying  in  grant,  but  by  showing  the 
grant.  Upon  immemorial  usage,  therefore,  the  law 
will  presume  a  grant,  and  a  lawful  beginning ;  and 
allows  such  usage  for  a  good  title :  but  still  it  is  only 
to  supply  the  loss  of  a  grant.  Therefore,  for  such 
things  as  can  have  no  lawful  beginning,  nor  be 
created  at  this  day,  by  any  manner  of  grant,  or  reser-^ 
vation,  or  deed,  that  can  be  supposed,  a  prescription  i 

is  not  good^  *     4 
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JefiBryat 
Hay's  Case, 
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Addington 
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IS.  A  person  may  haVe  frank  foldage  by  prescrip- 
tion, but  it  must  be  appendant  to  laiid  ^  and  a  man 
may  prescribe  that  he  and  his  ancestors,  time  out  of 
mind,  have  had  frank  jbldage  of  the  beasts  of  his 
tenants,:  in  a  particular  place. 

14.  In  trespass,  the  defendant  justified  under  a 
prescription,  that  the  lords  of  the  manor  of  II*  Jiad, 
and  always  used  to  have,  free  foldage  throughout  the 
vill  of  H.,  and  to  have  the  penning  of  the  sheep ;  m 
that  the  viil  of  H.  ought  not  to  have  free  foldage, 
without  the  consent  of  the  lord ;  and  that  if  any 
levied  a  fold,  without  such  consent,  the  lord  had 
used  to  abatie  it. 

It  was  urged,  that  this  prescription  was  void,  being 
against  common  right,  which  gave  every  one  fdldage 
in  his  own  land.  Sed  rum  aUocaiury  for  every  pre* 
dcription  is  against  common  right ;  and  it  did  not 
extend  to  deprive  the  ownei;  of  the  whole  interest 
and  profit  of  his  land,  which  would  not  have  been' . 
good ;  but  only  precluded  him  from  settingup  hurdles, 
which  was  a  reasonable  prescription,  and  restrained  a 
particular  profit  only. 

15.  In  a  modem  case  it  was  held,  that  an  ancient 
grant  without  date  does  not  necessarily  destroy  a 
prescriptive  right  j  for  such  grant  may  either  be 
prior  to  the  time  of  memory,  or  in  confirmation  of 
such  prescriptive  right. 

16.  In  trespass  the  defendants  pleaded,  that  Clode 
was  seised  of  a  messuage,  &c. ;  that  he  and  all  those 
whose  estate  he  had,  &c.  for  the  time  bdng,  had  and 
used,  and  had  been  accustomed  to  have  and  use, 
and  so  still  of  right  ought  to  have  and  use,  common 
of  pasture  in  the  place  \idiere,  &c.  for  all  common- 
able cattle,  levant  and  couchant^  &c. ;  and  tJbei^ipon 
justified^ 
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The  plaintiff  traversed  the  right  of  common,  and 
produced '  two  ancient  charters,  without  date,  con* 
taining  a  grant  of  common. 

The  Judge  being  of  opinion  that  these  grants  were 
inconsistent  with  the  plea  of  prescription,  a  verdict 
was  given  for  the  plaintiff 

Updn  a  motion  for  a  new  trial,  it  was  urged  for  th& 
defendant,  that  these  grants  might  only  be  in  coa- 
iirmation  of  an  antecedent  prescriptive  right;  and 
then  were  not  inconsistent  with  it 

The  Court  was  of  o|>inion,  that  these  grants  might 
either  be  before  time  of  memory,  or  else  they  might 
have  been  only  in  confirmation  of  a  prior  right :  in 
neither  of  which  cases  would  they  have  been  incon- 
sistent with  a  plea  of  prescriptiosu  It  ought  to  have 
been  left  to  the  jury  to  decide  whether  either  of  these 
was  the  case^     A  new  trial  was  granted* 

17.  An  easement,  which,  is  a  service  or  conve-  Kftch. 
nience  that  one  neighbour  Kath  of  another,,  without  ^^^^*    ^^^ 
profit,  as  a  way  through  his  land,  a  sink,  or  such  like, 

may  be  claimed  by  prescription ;  but  a  multitude  of 
persons  cannot  prescribe  for  an  easement,  though 
they  may  plead  a  custom. 

18.  There  can  be  no  prescription  for  what  the  law  PiU  r. 
gives  of  common  right:  therefore  a  lord  of  a  manor  cro^EHz.TSi. 
cannot  prescribe  to  have  a  court  baron  within  his 

manor;  because  it  is  of  common  right,  and  incident 
to  a  manor.  But  a  lord  of  a  manor  may  prescribe  to 
enlarge  the  jurisdiction  of  his  court. 

19.  Where  a  person  prescribes  in  a  que  estate,  he  Lit.  §  I8a» 
can  claim  nothing  under  such  prescription  but  what 

is  appendant  or  appurtenant  to  land  ;  for  it  would  be 
absurd  to  daim  any  thing  as  the  consequence  of  ati 
estate,  with  which  the  thing  claimed  has'  no  can«^ 
nexion. 

Hh  4 
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1  iDst.  ]2l  tf.     20.  A  person  cannot  prescribe  for  any  thing  in  a 

que  estate  that  lies  in  grant,  and  cannot  pass  without 
deed  or  fine ;  but  in  him  and  his  ancestors  he  may^ 
because  he  comes  in  by  descent,  without  any  con- 
veyance. 

21.  Although  prescription  in  general  only  extaids 
1 310.  to  incorporeal  inheritances,  yet  Littleton  says,  tenants 
in  common  may  be  by  title  of  prescription :  as  if  the 
one  and  his  ancestors,  or  they  whose  estate  he  bath, 
in  one  moiety,  have  holden  in  onnmon  the  same 
moiety  with  the  other  tenant,  who  hath  the  other 
moiety,  and  with  his  ancestors,  or  with  those  whose 
estate  he  hath,  undivided,  for  time  out  of  mind. 

Lord  Coke  observes  on  this  passage,  that  it  is 
founded  on  good  authority ;  but  that  joint  tenants 
cannot  be  by  prescription,  because  there  ia  a  survivor- 
ship between  thern^  though  not  between  tenants  in 
common* 
Must  be  be-       28.  There  are  tw6  circumstances  necessary  to  finm 
of  MonOTv.    ^  prescription.    First,  time  whereof  the  menuHy  of 
Lit.  f  170.     man  rutlneth  not  to  the  contrary;  whidi  has  loi^ 
'  since  been  asc^tained,  by  the  law,  to  commence  fiom 
2Comm.3i.  thebeginningof  the  reign  of  King  Richard  L :  though 

it  seems  extraordinary  that  the  date  of  Ic^  prescrip- 
tion should  continue  to  be  reckoned  from  so  remote 
a  period. 

2d»  This  time  is  understood,   not  only  of  the 
1  Inst.  ll6o.  memory  of  any  man  living,  but  also  of  proof  by  any 

record  of  writing  to  the  contrary :  for  if  there  be  any 
sufficient  proof  by  record,  or  writing,  although  it  ex- 
ceed tlie  memory  or  prefer  knowledge  of  any  man 
livings  yet  it  is  within  the  memory  of  man:  for. 
memory  or  knowledge  is  twofold }  first)  knowledge 
by  proof,  as  by  record  or  sufficient  matter  of  writii^; 
secondly,  by  a  man's  own  proper  knowledge.- 
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24.  It  foUows,  that  where  there  is  any  proof  of  the 
commencement  or  origin  of  a  right,  since  the  time  of 
£ich.  I.,  it  cannot  be  claimed  by  prescription. 

25«  A  vicar  endowed  de  mmulis  dechnis  in  the  year  Fringe 
ISIO,  sued  the  parson  appropriate  for  them.    It  was  2  Roll  Ab* 
held  that  the  parson  could  not  prescribe  against  this  269. 
^endowment,  though  it  was  SOO  years  past ;  for  the 
prescription  ought  to  commence  since  the  endowment, 
which  was  subsequent  to  the  time  of  limitation. 

26.  Every  prescription  must  have  a  continued  and  And  ha?e  a 
peaceable  usage  and  enjoyment:    for  if  repeated ^^^"^ 
usage  cannot  be  proved,  the  prescription  fkils.    But  ^  lost.  uSb^ 
where  a  title  has  once  been  gained  by  prescription, 
ijt  will  not  be  lost  by  any  interruption  of  the  enjoy- 
ment of  it  for  ten  or  twenty  years. 

27*  Thus,  if  a  person  has  a  right  of  common  by  Idem, 
prescription,  and  he  takes  a  lease  of  the  land  for 
twenty  years,  whereby  the  common  is  suspended,  he 
may,  after  the  determination  of  the  lease,  claim  the 
common  again  by  prescription;  for  the  suspension 
was  only  of  the  enjoyment,  not  of  the  right. 

28.  Formerly  a  person  might  have  psescribed  for  • 
E  ri^t,  though  the  enjoyment  of  it  had  been  susi- 
pended  for  an  indefinite  time :  but  this  is  now  altered, 
as  will  be  shown  in  the  next  chapter. 

29.  A  prescription  must  be  certain ;  therefore  a  pre*  And  be  cer^ 
scription  to  pay  for  tithes  a  penny  or  thereabouts,  for  iSwowibie. 
.every  acre  of  arable  land,  is  bad.    It  must  also  be  ^  ^^1*  ^- 

265 

reasonable :  thus  a  prescription  for  setting  out  tithes.  Hob.  107. 
without  the  view  of  the  parson,  is  vo^d;  as  being 
unreasonable. 

SO.  A  prescription  may  however  be  reasonable,  2Ron.Ab# 
though  it  be  unusual  or  inconvenient ;  as  for  a  person 
to  have   a  way  over  a  church-yard,  or  through  a 
church. 
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Dowell  V.  31.  A  person  cannot  prescribe  to  do  a  wrong,  <^ 

Cro.  Ja.'49i.  ^^X  thing  that  would  be  a  nuisance  to  others }  as  to 
446.  .erect  a  dove-cote  or  pigeon-house  on  his  lands,  if  it 

be  a  nuisance ;  or  to  lay  logs  of  wood  in  Che  highway^ 
and  suffer  them  to  continue  there  for  a  long  time ; 
for  this  is  also  a  nuisance. 
1  Inst.  115  a.      32.  There  can  be  no  prescription  against  an  act 

of  parliament ;  because  that  is  the  highest  proof  and 
matter  of  record  in  law :  but  a  man  may  prescribe 
against  an  act  of  parliament,  when  his  prescription 
is  saved  or  preserved  by  another  act  of  parliament. 
Idem.  S3.  Lord  Coke  says,  there  is  a  diversity  between 

an  act  of  parliament  in  thq  negative,  and  in  the 

■ 

affirmative  ;  for  an  affirmative  act  does  not  take  away 
a  custom.  Moreover,  there  is  a  diversity  between 
statutes  that  are  in  the  negative :  for  if  a  statute  in 
the  negative  be  declaratory  of  the  ancient  law,  that 
is,  in  affirmance  of  the  common  law,  there,  as  well, 
.  a  man  may  prescribe  or  allege  a  custom  against  the 
cofnmon  law  i  so  a  man  may  do  against  such  statute ; 
for  consuetudo  privat  cammunem  legem. 
Idem,  noto.        34.  Mr.  Hargrave  has  o'bserved  upon  the  above 

{mssage,  that  this  appears  to  be  a  good  rule  ;  for  if  a 
statute  is  merely  declaratory  of  the  common  law,  the 
latter  should  be  construed  as  it  was  before  the  lecog- 
nition  by  parliament;  consequently  its  operation 
should  not  be  extended  to  the  destruction  of  pre- 
scriptions and  customs,  which  wef e  before  allowable. 
As  to  the  use  of  negative  words  in  such  a  case,  they 
might  either  arise  from  the  subject,  or  be  a  mode  of 
expressing  what  the  common  law  was ;  in  either  of 
which  cases,  there  could  not  be  any  colour  of  reason 
for  giving  more  efiect  to  negative,  than  belonged  to 
affirmative  words.  In  short,  to  say  that  a  statute 
merely  declaratory  of  the  common  law,  being  ex- 
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pressed  in  negative  words,  should  operate  on  subjects 

to  which  the  common  law  was  not  applicable,  seemed 

to  be  a  direct  contradiction :  for  how  could  a  statute 

be  merely  declaratory,  if  it  was  in  any  degree  intro- 

ductive  of  a  new  law :  however  there  were  books  in 

which  Lord  Coke's  distinction,  in  respect  to  negative  270  271!* 

statutes  declaratory  of  the  common  law,  was  denied.  289. 

If  thos^  who  opposed  his  opinion  had  meant  only 
to  say,  that  in  the  instances  by  which  he  *  illustrated 
this  rule,  the  negative  words  of  the  statutes  not  only 
imported  something  more  than  a  declaration  of  the 
common  law,  but  were  also  intended  to  annihilate 
all  particular  customs  clashing  with  it ;  or  that  on 
other  accounts  the  instances  were  not  apt;  there 
might  possibly  be  some  colour  for  their  dissenting 
from  Lord  Coke :  but  what  was  professed  to  be  con- 
troverted,  was  the  distinction  itself,  which,  as  he  un- 
derstood it,  seemed  to  be  perfectly  unexceptionable, 

S5.  Lord  Coke  says,  the  statute  34  Edw.  I.  pro-  1  Inst.  1 15  a. 
vides  that  none  shall  cut  down  any  trees  of  his  own 
within  a  forest,  without  the  view  of  the  forester :  but 
inasmuch  as  this  act  was  in  affirmance  of  the  common 
law,  a  man  may  prescribe  t6  cut  down  his  woods, 
within  a  forest,  without  the  view  of.  the  forester. 
This  doctrine  has  been  frequently  denied,  but.  is  de- 
fended by  Mr.  Hargrave,  with  his  usual  learning  and 
ability. 

36.  A  man  cannot  prescribe  against  another's  pre-  Aldred's 
scription ;  for  the  one  is  as  ancient  as  the  other :  thus,  57. 

if  a  man  prescribes  for  a  way,  a  light,  or  any  other  ^  ^®^*  ^^^' 
easement,  another   cannot  allege  a  prescription  to 
prevent  the  enjoyment  of  it. 

37.  A  prescription  may  be  lost  by  unity  of  posses-  How  a  Pre^ 
sion,  of  as  high  and  perdurable  an  estate  in  the  thing  bTfost." 
claimed,  and  in  the  land  out  of  which  it  is  claimed  '  J"s^- 114  6. 


4  Rep.  88. 


Cowper  V 
Andre  W9» 
Hob.  39. 
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by  such  prescription,  because  it  is  an  inteinq>tion  iif 
the  right. 

38.  Where  the  subject  matter  of  a  prescription  15 
destroyed,  the  prescription  is  lost :  as  if  the  Kpair  of 
a  castle  be  claimed  by  prescription,  and  the  castle  i» 
destroyed,  the  prescription  is  lost. 

39-  But  no  alteration  in  the  quality  of  tlie  thing 
to  which  a  prescription  is  annexed,  will  destroy  the 
prescription :  as  if  a  person  prescribes  in  a  modus 
dechnandi  for  tithes  of  a  park,  and  the  paric  is  dis^ 
parked,  yet  the  prescription  continues;  for  it  is 
anneited  to  the  land. 
4  Rep.87«.       40.  So,  if  a  man  has  estovers  by  prescription  to 

his  house,  although  he  alters  the  rooms  and  chambers 
of  it,  as  to  make  a  parlour  where  there  was  a  hall,  or 
a  hall  where  the  parlour  was ;  and  the  like  alteration, 
of  the  qualities,  not  of  the  house  itself;  withcmt  making 
new  chimnies ;  by  which  no  prejudice  accrues  to  the 
owner  of  the  wood ;  it  is  not  any  destructioQ  of  the 
prescription.  Although  he  builds  new  chimnies,  or 
makes  an  addition  to  the  old  house,  he  shall  not  lose 
his  prescription ;  but  he  cannot  employ  any  of  his 
estovers  in  the  new  chimnies,  or  in  the  part  newly 
added. 

41.  A  person  having  two  old  fulling  mills,  to  which 
was  annexed,  by  prescription,  a  right  to  a  water- 
course, pulled  them  down,  and  erected  two  mills  to 
grind  com.  It  was  resolved,  that  as  the  mill  was  the 
substance,  and  the  addition  demonstrated  only  the 
quality,  and  the  alteration  was  not  of  the  substance, 
but  only  of  the  qudity,  or  the  name  of  the  mill,  with- 
out any  prejudice  in  the  watercourse  to  tlie  owner, 
the  prescription  remained. 

42.  If  a  person  has  liberties  by  prescription,  and 
after  takes  a  grant  of  them  by  letters  patent  from  the 
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TiaeXXXI.    Prmription.    Ch.i.  §42—44.  477 

King ;  this  determines  the  prescription :  for  a  matter 
in  writing  determines  a  matter  in^V. 

43.  It  has  been  stated  that  a  prescription  must  ante,  ( 26. 
have  a  continual  and  peaceable  usage  and  enjoyment ; 
therefore  a  prescription  may  be  lost,  by  neglecting  to 

claim  or  exercise  it. 

44.  Sir  W.  Blackstone  observes,  that  estates  ac-  l>etceDt  of 
quired  by  prescription  are  not  of  course  descendible  Estates!  ^^ 
to  the  heirs  general,  like  other  purchased  estates,  but  2Comin.266. 
are  an  exception  to  the  rule :  for  property  speaking 

the  prescription  is  rather  to  be  considered  as  an  evi-> 
dence  of  a  former  acquisition,  than  as  bu  acquisition 
de  novo.  Therefore,  if  a  man  prescribes  for  a  right  of 
way  in  himself  and  his  ancestors,  it  will  descend  only 
to  the  blood  of  that  line  of  ancestors  in  whom  he 
so  prescribes ;  the  prescription  in  this  case  being  a 
species  of  descent :  but  if  he  prescribes  for  it  in  a  que 
estate,  it  will  follow  the  nature  of  that  estate  in  which 
the  prescription  is  laid,  and  be  inheritable  in  the  same 
manner,  whether  that  were  acquired  by  descent  or 
purchase;  for  every  accessoiy  foUoweth  the  nature 
of  its  principal. 


^ 
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Of  the  Statutes  of  Limitation. 
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Negative 
PrescriptioD. 


Section  1. 

THE  second  sort  of  prescription  is  that  which 
arises  from  the  several  statutes  of  limitation ; 
in  consequence  of  which  no  action  can  be  brought 
for  the  recovery  of  lands  or  tenements,  after  an  un- 
interrupted possession  of  a  certain  number  of  years. 
It  is  dijSerent  from  the  former  prescription ;  for  by 
that  a  riffht  is  acquired  to  an  incorporeal  heredita- 
ment :  but  by  this  last  kind,  the  remedy  for  the  re- 
covery either  of  a  corporeal  or  incorporeal  heredita- 

9 
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ment  i$  taken  away ;  from  whence  it  may  be  called  a 
negative  prescription. 

2.  This  kind  of  prescription  is  as  ancient  as  that 
which  arises  from  immemorial  usage.  For  Bracton 
says— Zrong^fl  enim  possessio  CsiciU  jtisj  parit  jus  pos-  ^g 
sidendi^  ct  tottit  actionem  vero  domino :  quandoque  unofo^ 
quandoque  attam,  qtmndoque  omnem.  Quia  omnes 
actiones  in  mufido,  infra  \certa  iempora^  habent  Umi-* 
taUonem.  And  in  a  modem  case  the  Court  of  K.  B.  Davenport  y. 
said,  the  statutes  of  limitation  operated  as  an  extin-  2[!r^"» 

.  Tit.  19.  i  9. 

guishment  of  the  remedy  of  the  one,  not  as  giving 
the  estate  to  the  other. 

S.  By  the  old  lawi  no  seisin  could  be  alleged  by  statutes  bf 
the  demandant  in  a  real  action,  but  from  the  time  of  H™"*4^°' 

'  1  Inst.  114  5. 

King  Henry  I.   By  the  statute  of  Merton,  20  Hen.  HI., 
the  seisin  must  have  been  alleged  from  the  time  of  2  Inst.  94« 
King  Henry  IL ;  and  by  the  statute  ofWestm.  1.  id.  238. 
3  Edw.  I.  c.  59.,  the  seisin  must  have  been  alleged 
&om  the  time  of  Richard  I. 

4.  The  period  established  by  the  last  of  these  3Comin.i89. 
statutes  increa#d  every  day,  till  at  last  it  wba  scarce 

any  limitation  at  all.  •  So  that  it  became  necessary  to 
fix  a  certain  period  of  time  within  which  a  daim.  to 
lands  and  tenements  must  be  made;  and  beyond 
which  an  undisturbed  possession  became  a  good  title, 
by  (grating  as  a  bar  to  eveiy  kind  of  action.  This 
was  efiected  by  the  statutes  82  Hen.  VUI.  c.  2.  and 
21  Ja.  I.  c.  16.,  which  were  made  for  the  purpose  of 
4uietii^  the  titles  to  estates,  and  avoiding  suits  ; 
and  have  therefore  been  called  statutes  of  repose. 

5.  The  first  section  of  the  stat.  32  Hen.  VIII.  As  to  Wriu 
enacts,  "  That  no  manner  of  person  or  persons  shall  ^     ^  '^' 
sue,  have,  or  maintain  any  writ  of  right,  or  make  any 
prescription,  tide,  or  claim  of,  to,  or  for  any  manors, 

limds,  tenetnents,  rents,  annuities,  commons,  pensions^ 
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portions,  corrodies,  pr  other  hereditaments,  of  the 

possession  of  his  or  their  ancestor  or  predecessor,  and 

declare   and    allege   any  further  seisin  or   posses- 

rion  of  his  or   their  ancestor  or  predecessor,  but 

only  of  the  seisin  or  possession  of  his  ancestor  or 

predecessor  which  shall  be  seised  of  the  said  manors,* 

&c.  within  threescore  years  next  bdbre  the  teste  of 

the  same  writ." 

BtUy  w.  6.  In  consequence  of  this  clause,  a  writ  of  right 

I  ^f  Bi^ck.    <^Aiuiot  now  be  maintained  by  any  person,  without 

R«  1-  showing  an  actual  seisin,  by  taking  the  esfdees  or 

profits,  either  in  the  demandant  himself,  or  the  an- 
cestor under  whom  he  claiins,  within  sixty  yiears. 
Ai  to  pre-         7.  As  to  incorporeal  hereditaments,  acquired  by 
^^tB.         inmiemorial  usage,  the  clause  which  has  been  just 

stated  extends  to  them :  therefore  nothing  can  be 
HOW    claimed  by  prescription,  without  showii^  a 
possession  within  sixty  years.  . 
Aft  to  Avow-       8.   By  the  4th    section    of  this    statute    it   is 

enacted*  **  That  no  person  or  persons  shall  make  any 
avowry  or  cognizance  for  any  rent,  suit,  or  service, 
or  all^e  any  seisin  of  any  rent,  suit,  or  service  in 
the  same  avowry  or  cognizance,  in  the  posoessicm  of 
his  or  their  ancestors  or  predecessor  or  predeoessois, 
or  in  his  own  possession,  or  in  the  possession  <^  any 
other,  whose  estate  he  shall  pretend  or  claim  to 
Vid^SGomiD.  have,  above  fifty  years  next  before  the  making  of  the 

said  avowry  or  cognizance.'^ 

9-  This  section  only  extends  to  rent,  suit,  and 

service ;  and  not  to  such  services  as  may  not  accrue 

within  the  time  limited  in  it :  ofwhich  an  account wiQ 

be  givQii  hereafter. 

Beviltfl  Cait>      10.  In  the  two  sections  of  this  statute  whidh  have 

4  Rep,  6.      1^^^  stated,  the  word  seisin  is  used  generally  and 

indefinitelyi    But  it  has  been  resolved,  that  as  to  a 
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writ  of  righty  it  shall  be  intended  of  an  actual 
seisin  ;  and  as  to  avowries,  it  shall  extend  to  a  seisin 
in  law,  as  well  as  to  a  seisin  in  fact. 

11.  By  the  statute  21  Ja.  L  c.  16.  §  Lit  is  enacted,  J^^^^J?''^ 
*^  That  all  writs  oijbrm^don  m  descender^  formedon 

in  remainder^  BxAJbrmedon  in  reoerter^  of  any  manors, 
lands,  tenements,  or  other  hereditaments  whatsoever, 
at  any  time  thereafter  to  be  sued  or  brought,  by 
occasion  or  means  of  any  title  or  cause  thereafter 
happening,  shall  be  sued  or  taken  within  20  years 
next  after  the  title  and  cause  of  action  first  descended 
or  fallen ;  and  at  no  time  aft;er  the  said  20  years.'' 

12.  It  has  never  been  determined  whether,  under 
this  statute,  a  person  claiming  an  estate  tail  by  de- 
scent, is  barred  by  the  neglect  of  the  preceding  person 
entitled  to  the  estate  tail,  in  not  making  an  entry  or 
bringing  a  writ  o^Jbrmedon^  within  20  years  from 
the  time  his  title  accrued. 

It  may  be  contended  that  he  is  not  barred,  because 
the  issue  in  tail  do  not  take  in  the  character  of  heir 
to  their  immediate  predecessor,  but  as  issue  of  the  Tit.  29.  c.  5. 
body  of  the  first  donee,  and  described  as  such  in  the  ]  i^^^  ^^  ^ 
original  gift  of  the  estate  taU ;  and  are  theiefore  not  3  R^4i  h. 
adfocted  by  any  act  of  their  ancestors.    That  where  72^*.      '* 
a  person  becoynes  entitled  to  an  estate  tail,  as  son,  2Ve9. 634. 
nephew,  or  cousin  to  the  person  last  seised  of  it ;  a 
new  title  and  cause  of  action  first  descends  to  him, 
as  issue  of  the  original  donee,  and  so  he  is  within  the 
letter  of  the  statute ;  and  has  a  new  period  of  20 
years  to  brilig  \mjbrmed(m. 

That  akhough  a  tenant  in  tail  may  bar  his  issue  by 
fine,  in  consequence  of  the  statutes  made  for  that  Tit.  35.36.' 
purpose,  and  by  a  common  recovery,  on  account  of 
the  aupposbd  cecompence  in  value  \  yet  that  if  he  does 
not  awl  himsf  If  of  those  modes  of  barring  his  estate,  j^ 

Vot.  III.  I  i 
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it  is  still  within  the  statute  De  Dtnds ;  Mid  he  cannot 
by  any  positive  act  df  his,  nor  by  his  laches^  destroy 
the  rights  of  those  who  become  entitled  to  it  after 
His  death. 

13.  The  general  opinion  however  is,  that  in  con- 
sequence of  the  words  first  descended^  if  a  person 
entitled  to  an  estate  tail  neglects  to  bring  his  writ  of 
Sormedon  within  20  years  after  his  title  first  descends, 
he  and  also  his  issue  will  be  barred.  For  if  the  issae 
brings  a  formedon^  it  may  be  answered  that  the  title 
first  descended  to  his  predecessor  upwards  of  90 
years  b^ore. 

This  construction  is  confirmed  by  the  opinion  of 
the  majority  of  the  Judges  in  the  case  of  Stowell  v. 

Flowd.  374.    Zouch,  in  which  two  of  the  Judges  said,  that  if  a 

tenant  in  tail  was  disseised,  and  the  disseisor  levied  a 
fine,  and  five  years  passed,  and  afterwards  the  tem^t  in 
tail  died,  the  issue  in  tail  should  have  a  new  peridd 
of  five  years  to  make  his  claim ;  for  a  new  right  came 
to  every  one  of  them,  per  formam  dani.  But  thia 
opinion  was  utterly  disallowed  by  the  Chief  Justices 
Dyer  and  Catline,  who  said  that  the  wordjlrst,  which 
ought  to  be  added  to  the  word  descend^  would  not 
suffer  every  descent  to  have  five  years.    Now  tiie 

Tit,  35.  c.  11.  words  of  the  statute  of  fines,  4  Hen*  VII.  upon  which 

the  above  opinion  of  the  majority  of  the  Judges  wte 
founded,  are  nearly  similar  to  those  of  the  stat 
21  Ja.  L  i  and  therefore  it  may  be  fairly  presumed, 
that  the  Judges  would  adopt  this  reasoning,  and  give 
the  same  efiect  to  the  words  Jirst  descended,  in  the 
stat  21  Ja.  I.,  as  in  the  statute  of  fines. 

14.  The  word  Jallen  in  this  statute  is  deariy  appli* 
oable  to  remainders  and  revejsions.  And  it  has  alwajfs 
been  held,  tiiat  writs  of  jvrmedon  in  remainder  and 
reverter,  may  be  brought  at  any  time  within  90 
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years  after  the  determination  of  the  preceding  estate 
tail,  though  such  preceding  estate  tail  should  have 
continued  for  centuries;  because  by  such  determi- 
nation  the  title  and  action^r ^f  descended  and  fell. 

15.  By  the  stat  21  Ja.  I.  c,  16.  §  1.  it  is  enacted,  As  to  Entry 

mi  1    11  .     .  ,  .         upon  Lands. 

''^  That  no  person  or  persons  shaU,  at  any  time  there, 
after,  make  any  entry  into  any  lands,  tenements,  or 
hereditaments,  but  within  20  years  next  after  his  or 
their  right  or  title,  which  shall  first  descend  or  accrue 
to  the  same  ;  and  in  default  thereof,  such  persons  so 
not  entering,  and  their  heirs,  shall  be  utterly  ex- 
cluded and  disabled  from  such  entry,  after  to  be 
made." 

Under  this  clause  all  persons  must  enter  within 
^  years  afler  their  title  accrues;  and  all  persons 
entitled  to  estates  tail  in  remainder,  or  to  reversions 
in  fee  simple  expectant  on  the  determination  of  an 
estate  tail,  must  enter  within  20  years  after  the  deter* 
mination  of  such  estate  tail ;  because  their  title  first 
accrued  by  such  determination. 

16.  It  is  laid  down  by  Mr.  Serieant  Williams,  that  i  Saund.  R. 
an  actual  entry  is  not  necessary  to  avoid  the  statute 

of  limitations ;  for  if  an  ejectment  be  brought  within 

20  years,  no  previous  actual  entry  seemed  necessary. 

But  where  an  estate  tail  is  discontinued,  the  estates  Tit.  3.  c  2. 

in  remainder,  and  the  reversion  expectant  thereon,  ^ 

are  divested ;  and  the  issue  in  tail,  as  also  the  persons 

entitled  to  the  estates  in  remainder,  and  to  the  rever* 

sion,  are  barred  of  their  entry,  but  not  of  their  real 

action. 

17*  A  right  of  entry  may  also  be  taken  away  by  a  Idt.  §  385; 
descent,  unless  the  heir  labours  under  any  of  the  dis- 
abilities which  will  be  mentioned  hereafter.    But  by 
the  Stat.  82  Hen.  VIII.  c.  SS.  it  is  enaq^,  that  if 
any  person  disseises  w  tiums  another  out  of  posses* 
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sioB,  no  descent  to  the  heir  of  the  disseuor  riiall  take 

away  the  entry  of  him  that  has  right  to  the  land, 

^^  ^'       unless  the  disseisor  has  peaceable  possession  for  five 

1  Sdk.241.    years  nixt  after  the  disseisin. 

1  ltiat.2SSa.      18.  Lord  Coke  says,  this  statute  does  not  extend 

to  any  feotke  oi(  donee  of  the  disseisor,  mediate  or 
l(L  238a.      immediate ;  and  that  abator?  and  intruders  are  out  of 

it,  because  it  is  penal.    It  follows,  that  the  descent 

of  an  estate  from  an  abator  or  intruder  to  his  heir, 

takes  away  the  entry  of  the  person  having  right,  and 

puts  him  to  his  real  action. 

ilnst.24Q6.      19,   If  a  person  seised  of  lands  in  fee  devises 

Danvera,        the  same  to  a  stranger  in  fee,  and  dies,  by  which 

infra.  ^{^^  freehold  in  law  is  east  upon  the  devisee,  and 

the  heir  enters  and  dies  seised,  this  descent  shall 

not  take  away  the  entry  of  the  devisee ;  for  (says 

Lord  Coke)   he   would   then    be    utterly   without 

remedy. 

^^of  20.  In  consequence  of  the  statute  21  Ja.  I.  a 

Years  Pofl-     peaceable  possession  for  20  years  takes  away  the 

seMion.         yigi^^  ^f  entry.     In  which  ease  a  release  of  all  actions 

Jenlc.  16.       will  create  a  good  title ;  for  no  writ  of  right  can  be 

brought  for  the  fee  simple  after  such  a  release. 
Stocker  ?.  gi.  ^n  uninterrupted  possession  for  20  years,  not 

1  Ld.Raym.  only  gives  a  right  of  possession  which  cannot  be 
sis  Ik  421     '^vested  by  entry,  but  also  gives  a  right  of  entiy.    So 

that  if  a  person  who  has  such  a  possession  is  turned 

out  of  it,  he  may  lawftdly  enter,  and  bring  an  ejects 

inent  for  its  recovery ;  upon  which  he  will  be  entitled 

to  judgement.    Thus  a  possession  for  20  year^  in 

this  case,  forms  a  positive  prescription. 

The  Posaes-       22.  No  person  can  be  barred  by  the  statutes  of 

advene!"    ^  limitation,  unless  he  is,  out  of  possession.    Thus  it 

9  Rep.  106  a.  ^^  laid  d^wu  in  a  case  respecting  the  statute  of 

Tlt.35.c.i3.  fines,  which  is  in  fact  a  statute  of  limitatioiis,  that 
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"  he  who  has  the  estate  or  mterest  in  him,  cannot  be 
put  to  his  action,  entry,  or  claim ;  for  he  has  that 
which* the  action,  entry,  or  claim  would  vest  in  or 
give  him/'  From  which  it  follows,  that  no  person 
can  plead  the  statutes  of  limitation,  unless  his  posses- 
sion has  been  adverse  to  th^t  of  the  person  who  claims 
against  Jbim* 

23.  Joint   tenants,  coparceners^  and^  tenants  in  Vide  Tit.  1 8^ 
common,  having  a  joint  possession  and  occupation  of         ' 
the  whole,  it  is  settled,  that  the  possession  of  any  one 
of  them  is  the  possession  of  the  others  or  other  of 
them,  so  as  to  prevent  the  statutes  of  limitation  from 
afiecting  them ;  nor  will  the  bare  perception  of  aU       ^ 
the  rents  and  profits  by  one,  operate  as  an  ouster  of 
the  other. 

24«  In  ejectment,  on  a  trial  at  bar,  the  statute  of  Ford  r. 
limitations  was  insisted  on ;  but  it  was  ruled  by  the  ^^|^  285^ 
Court,  that  the  possession  of  one  joint  tenant  was  the  6  Mod.  44. 
possession  of  the  other,  so  far  as  to  prevent  the  statute 
of  limitations. 

25.  The  same  point  was  determined  as  to  copar- 
ceners, in  the  case  of  Davenport  v.  Tyrrell ;  and  as  Tit.  19.  §  9. 
to  tenants  in  cpmmon,  in  the  case  of  Fairclaim  v.  xit.  20.  (  I5w 
Shackleton,  which  have  been  already  stated* 

26.  A  person  being  sdsed  in  fee,  having  two  Reading  n 
daughters,  devised  his  lands  to  his  grandson,  by  his  ?  s^  422 
eldest  daughter,  in  fee.    The  grandson  died  without 

issue.  The  heir  of  the  grandson  and  the  heir  of  the 
coparcener  entered  into  the  land,  and  took  the  profits 
by  moieties,  for  20  years  together,  upon  the  suppo^ 
sition  that  the  devise  was  void  for  a  moiety^  The 
mistake  being  discovered,  the  heir  of  the  grandson 
brought  an  ejectment  against  the  neir  of  the  other 
coparcener.    Upon  a  special  verdict,  it  was  objtcted,  I 

that  the  bringing  the  ejectment  against  the  heir  of  \ 
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the  coparcener  for  this  moiety,  admitted  the  plaintiff 
to  be  t>ut  of  possession  for  20  years,  and  then  he  was 
barred  by  the  statute  of  limitations. 

The  Court,  however,  laid  it  down,  that  tlie  statute 
of  limitations  never  runs  against  a  man,  but  where  he 
is  actually  ousted  or  disseised ;  and  true  it  was,  one 
tenant  in  common  might  disseise  another  i  but  then 
it  must  be  done  by  actud  disseisin,  and  not  by  bare 
perception  of  tihe  profits  only. 

97.  Where  lands  are  held  by  the  rector  of  a  parish, 
as  a  compensation  for  tithes,  this  will  not  be  consi- 
dered as  an  adverse  possession. 
Roev.  28.  In  gectment   a  verdict  was  found  for   the 

2Boi!aPu1L  plaintift  subject  to  the  opinion  of  the  Court,  whether 
/42.  the  plaintiff's  right  of  recovery  was  not  bfti^ed  by 

the  statute  of  limitations.  The  lessors  ct  the  plain- 
tiff, who  were  lords  of  the  manor  of  Beddkigton  in 
Suny,  sought  to  recover  the  lands  as  parcel  of  \he 
manor,  against  the  defendant,  who  was  rettor  of  the 
parish,  and  claimed  them  as  parcel  of  the  rectorial 
gUbe.  The  lords  of  the  manor  had  a  right  of  pre- 
sentation  to  the  rectory,  and  were  also  entitled  to  a 
porti<m  of  the  tithes.  At  various  times  there  had 
been  a  mutual  exchange  of  lands  and  tithes  between 
^  th«  lords  of  the  manor  and  the  rectors,  whichi  had 
g)  veA«  rise  to  much  confusion,  cojiceming  ihdr  re- 
spective rights.  To  prove  posses6i<m  in  the  lessors  of 
the  plaintiff,  a  deed  was  produced,  dated  in  lyOS,  by 
^  which  th€5  then  lord  cf  the  manor  demised  to  the 
rector  the  lands  in  question  for  40  years,  reserving  a 
certain  rent  j  and  the  rector  covenanted  with  the 
lessor,  that  he  and  bis  heirs  should  have  the  tithe  of 
oaft.of  the  parish.  The  rectoM  continued  to  Jidd 
the  possession  after  the  expiiation  of  the  toase,  but 
withheld  the  roots  for  upwards  of  dD  years :  the 
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lords  of  tlie  manor  continued  to  take  the  tithe  ot 
oats. 

The  Court  was  of  opinion,  that  possiblyi  at  the 
time  ^en  the  rent  was  withheld,  it  was  agreed  be- 
tween the  then  rector  and  the  lord  of  the  manor,  that 
if  the  latter  were  permitted  to  receive  the  UthQ  as 
before,  the  former  should  be  permitted  to  retain  the 
land  demised ;  therefore  that  the  possession  of  the  Vide  Doe 
land  by  the  rector  was  not  advers6,  so  as  to  let  in  the  "Kt. 35 'c!^i3* 
operation  of  the  statute  of  limitations. 
-  29*  M^ere  a  person  has  conveyed  away  the  legal 
estate  in  lands  to  a  trustee  for  himself,  for  any  parti- 
cular purpose,  and  continues  to  hold  the  possession^ 
be  becomes  tenant  at  will  to  such  trustee,  wd  his 
possession  not  being  adverse  to  the  title  of  the  trustee^  Keane  t» 
the  statute  of  limitations  will  not  operate  in  such  a  ^  sllstt  248.1 
cme. 

30.  Where  there  is  a  valid  existing  lease,  the  right  A  Lease 
of  entry  is  postponed  till  such  lease  is  determineid ;  SughTor^  ^ 
because  the  right  to  the  possession  first  descends  or  E^ntry. 
accrues  upon  the  determination  of  the  lease.    Nor  in 
the  plaintiff,  in  such  a  case,  obliged  to  show  that  be 
has  received  any  rent  on  the  lease. 

SI.  In  ejectment  for  lands  at  Deptford  in  Kent,  Orreil  r. 
the  lessor  of  the  plaintiff  claimed  the  estate  as  heir  at  Runn?  Eject. 
law  to  John  and  Edmund  Walthew,  who  had  granted  ^PP-  ^^  ^- 
long  leases  of  the  premises,  jDeserving  rent }  the  leases 
expired  in  178^9  on  which  one  Elizabeth  Ellerbeck 
had  entered  in  the  name  of  herself  and  the  lessor  of 
the  plaintiff;  and  Mr.  Madox  the  defendant  had 
brought  an  ejectment,  claiming  not  only  by  an  assign* 
ment  of  the  lease,  under  which  he  had  got  into  posf 
session,  but  also  by  a  conveyance  of  the  revernont 
by  lease  and  release,  from  the  heirs  of  Dame  Elizabeth 
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Blundell ;  who»  be  stated,  was  the  heir  of  John  and 
Edmund  Walthew. 

Madox  recovered  the  premises  at  Maidstone  in 
1791»  and  Mrs.  Ellerbeck  being  thrown  into  gaol  for 
the  costs,  died  there ;  but  her^sister  made  an  entry, 
and  brought  an  ejectment ';  which  was  tried  before 
Mr.  Baron  Hotham  at  Maidstone,  in  1794',  where 
she  [iroved  her  right,  as  heir  of  John  and  Edmund 
Walthew. 

For  the  defendant  it  was  objected,  that  supposing  the 
pedigree  sufficiently  proved,  as  there  was  a  rent  re- 
served on  the  leases,  the  lessor  of  the  plaintiff  was 
bound  to  show  that  she  herself  or  some  of  the  ance»* 
tors  from  whom  she  derived  her  title  and  descent, 
had  received  the  rent  within  20  years  previous  to  the 
commencement  of  the  action ;  the  Judge  ihm\[vi}g 
that  was  necessary  to  prove  a  possessory  title,  -  the 
rent  being  in  lieu  of  the  land,  considered  the  objec- 
tion as  fatal,  and  upon  it  nonsuited  the  plaintiff 

Mr.  Serjeant  Bond  (from  whose  manuscript  this 
case  was  taken)  moved  to  set  aside  the  nonsuit.    He 
said  it  was  a  general  question  whether  a  person  seised 
of  a  reversion  expectant  on  a  term  for  years,  was 
bound,  in  order  to  entitle  himself  to  recover  in  eject- 
ment, to  show,  as  part  qfhis  case^  that  he  had  actu- 
ally been  possessed,  within  any  particular  limits,  of 
4he  rents  reserved  upon  the  leases.    It  would  be  ad- 
mitted that  if  nothing  was  reserved,  he  could  not  be 
expected  to  show  that  any  thing  was  received ;  but 
as  fealty  was  at  least  the  implied  service  in  all  tenan- 
cies, if  no  rent,  the  party  must  show  he  had  received 
fealty ;  or  if  a  pepper-com  was  only  reserved,  he 
must  prove  seisin  of  it.    Nothing  of  this  was  to  be 
found  in  the  statute  of  limitations,  SI  Ja«L  that  alone 
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could  have  given  birth  to  this  rule,  which  only  directed 
that  the  entry  must  be  made  within  20  years  after 
the  title  accrued ;  and  as  ejectmetit  only  lay  where 
the  title  of  entry  was  found,  it  could  only  be  brought 
within  twenty  years.    That  here  the  leases  expired  in 
17^9,  consequently  the   ejectment  being  brought 
within  twenty  years  after  the  title  accrued,  the  sta- 
tute was  satisfied ;  he  concluded  that  all  reference  or 
analogy  to  this  statute  was  false,  and  there  was  no 
rule  of  law  which  authorized  the  defendant's  objection. 
If  the  rent  had  not  been  received,  the  same  statute 
bad  taken  away  the  remedy  by  action  of  debt,  after 
six  years,  but  not  the  right.    The  right  remained  to 
the  rent,  and,  according  to  Foster's  case,  the  older 
statute  of  limitations  did  not  apply  to  a  rent  reserved^ 
by  deed.  The  fact  of  payment  was  not  a  requisite  or 
direct  point  to  be  proved  in  this  action ;  he  did  not 
undertake  to  make  out  that  he  was  entitled  to  the 
rent,  he  only  was  to  show  he  was  entitled  to  the  pos- 
session, the  term  being  elapsed. 

In  real  actions  sometimes  esplees  were  part  of  the 
demandant's  case,  as  in  a  writ  of  right ;  but  in  others,  Bro.  Ab. 
as  in  cessavit  or  escheat,  where  they  claimed  a  seig-  ^P*®^'  ^* 
nioiy  or  reversion,  none  were  alleged.  That  non- 
receipt  of  rent  in  that  line  of  descent,  in  which  plain- 
tiffi  claimed,  might  operate  as  a  consideration  or 
presumption  for  the  jury  to  go  on,  and  lead  them  to 
suppose  the  right  was  not  in  the  plaintiff;  but  if  the 
defendant  had  shown  this,  the  plamtifis  mi^t  have 
rebutted  such  a  presumption  by  evidence  in  reply. 
That,  at  all  events,  not  receiving  the  rent  was  only  a 
question  for  the  jury,  and  could  not  warrant  a  non- 
,  suit^  as  if  it  was  as  necessary  a  requisit^as  proof  of 
a  converBion  in  trover,  or  of  esplees  in  a  writ  of 
rig^t. 


( 
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The  Court  set  aside  the  nonsuit,  Lwd  Kenyoo 
going  very  much  on  Bond's  argument 
^  ^*  Si.  Thomazine  Taylor  being  tenant  in  fee  simple 

7  East,  299.   of  a  custooiary  estate,  held  of  the  manor  of  Stepney;  ^ 

demised  the  same  to  D«  Whiting  for  41  years,  witih 
a  proviso  for  re-entry  on  nonpayment  o£  the  rent* 
The  lessor  died  in  1780,  and  in  1782  Thomas  Danver» 
was  admitted  as  her  heir,  to  the  sai4  premises. 

The  plaintiff  claimed  under  the  will  of  T.  Taylor^ 
but  though  the  testatrix  died  in  I78O9  and  the  will.waa 
established  in  1782,  yet  owing  to  the  lease,  which  ^d 
not  expire  till  June  1800,  the  devisee  did  not  enter 
or  bring  an  ejectment  till  Hil.  Term  1802 ;  but  si^ 
feted  the  heir  at  law  of  the  testatrix,  who  wss  admitted 
to  the  premises,  and  afterwards  the  defendant  lii» 
son,  to  whom  they  descended  in  17919  to  take  the 
rent  during  the  intermediate  time ;  and  this  thoi|^ 
there  was  a  proviso  in  the  lease  for  re-entry  in  case 
of  nonpayment  of  rent* 

It  was  contended  on  behalf  of  the  d^endant,  that 
takii^  this  to  be  freehold,  the  lessor  of  the  plaintiff 
was  barred  by  his  laches ;  and  it  was  no  answer  to 
say  that  the  outstanding  lease,  whidi  codQtinued  to  run 
till  Midsummer  1800,  prevented  his  entry  befocet 
for  it  was  still  competent  to  him  to  have  entered,  w^ 
out  committing  a  trespass ;  as  to  demand  sent  1^ 
fealty,  or  to  obtain  seisin  of  the  freehdidL 

Mr  Justice  Lawreiice.-^^^ust  not  an  entry,  toavdd 
the  statute  of  limitations,  be  an  entiy  for  the  puipose 
of  taking  possession  ;  and  how  could  the  lessor  haw 
lawfully  entered  for  that  purpose  during  the  canttno- 
ance  of  the  lease." 

If  this  were  so,  a  right  of  entry  might  be  preserved^ 
even  after  an  ouster  of  the  reqts  and  profitsfeor  above 
60  or  100  years,  which  would  entirely  defeat  the  dh 


Title  XXXI.   Prescription.  tJft.  ii.  §  32.  491 

ject  of  the  statute,  which  was  to  jquiet  men's  posses* 
sion ;  and  it  would  be  incongruous  to  hold  that  an 
ejectment  might  be  maintained,  after  a  real  aetion 
was  barred  by  length  c£  time ;  and  that  such  an  e^ct 
should  be  produced  by  a  tenancy  from  year  to  year, 
or  even  a  tenancy  at  will.  The  tenant  in  possession, 
accordmg  to  Taylor  v.  Horde,  enjoyed  as  the  cove-  i  Burr.  1 13. 
nant^d  bailiff  of  the  tenant  of  the  freehold  ;  and  as  a 
recovery  of  a  term  did  not  displace  the  freehold,  so, 
according  to  Lit.  §  411,  there  might  be  a  disseisin  of 
the  freehold,  pendingHhe  term,  which  should  be  no 
ouster  of  the  term ;  but  Taylor  v.  Horde  showed  that  Tit.  36.  c.  2. 
a  mere  entry  on  the  land  for  another  purpose  did  not 
operate  as  a  disseisin  of  the  tenant  in  possession,  so 
as  to  make  a  good  tenant  to  the  predpce. 

Lord  EUenborough.-*-**  Disseisin  is  said  to  be  a  per- 
sonal trespass,  a  tortious  ouster  of  the  seisin  of  aho* 
ther,  and  in  Salk.  356.  Lord  Holt  says,  that  there  can 
be  no  disseisin  without  an  actual  expulsion  ;  but  can 
you  show  that  the  devisee  could  have  entered  to  vest 
the  seisin  in  herself,  without  committing  a  trespass 
upon  the  tenant  in  possession  ?  because  the  law  does 
not  require  a'  person  to  do  that,  which  would  make 
him  a  wrong  doer." 

She  might  have  had  a  writ  of  entry  during  the  con- 
tinance  of  the  lease,  for  the  purpose  of  asserting  and 
establishing  her  right*  Ouster  of  seisin  was  distinct 
from  ouster  of  possession.  Receipt  of  rent  by  a  stran- 
ger was  a  disseisin,  yet  there  was  no  ouster  of  pos- 
session )  and  at  any  rate  there  might  have  been  a 
symbolical  delivery  of  customary  lands  in  lease,  by 
admittance,  subject  to  the  lease.  Besides,  the  devisee 
might  have  brought  a  real  action,  wherein  the  judge- 
ment is,  ut  haberet  mmam^  8gc.  without  saying  any 
thing  of  the  possession;  and  there  the  demandant 
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counted  on  his  seisin,  and  not  upon  possession,  as  id 
ejectment.  If  the  fact  of  the  lands  being  in  lease  did 
not  bar  the  seisin  of  the  o^ner,  there  was  no  reason 
why  it  should  bar  his  entry,  for  the  purpose  of  giv- 
ing him  seisin.  The  devisee  might  have  justified,  in 
trespass  brought  by  the  tenant,  that  she  entered  in 
order  to  vest*  the  seisin  in  herself,  or  to  assert  her 
right,  whatever  it  might  be,  against  the  party  claim- 
ing and  taking  the  rent,  and  not  to  oust  the  tenant ; 
she  might  also  have  entered  to  distrain  for  the  rent ; 
and  at  all  events,  as  there  was  a  clause  in  the  lease  for 
re-entry,  in  default  of  payment  of  the  rent,  the  devisee 
might  have  availed  herself  of  the  forfeiture,  to  enter 
and  keep  possession,  above  20  years  before. 

The  statute  of  limitations  had  always  been  con- 
strued '  favourably,  with  a  view  to  quiet  possessions  ; 
and  the  question  whether  receipt  of  rent  by  one  te- 
nant  in  common  for  ubove  20  years,  were  an  ouster  of 
his  companion,  could  never  have  occurred,  if  an  ad- 
verse receipt  of  rent  for  such  a  length  of  time  had 
not  been  considered  as  a  bar.  Now  here  the  defendant, 
and  his  father  before  him,  had  an  ad  verse,  possession, 
by  receipt  of  the  rent,  for  abovje  20.  years }  which 
was  not  only  a  bar  to  the  lessor's  remedy,  by  eject- 
ment, but  gave  the  defendant  a  title  to  the  posseasion, 
from  whence  he  could  only  be  removed  by  4  real 
action ;  and  this  distinguished  the  case  from  that  of 
aote,  §  31.     Orrell  v.  Madox,  where  the  only  question  was^  whe- 
ther it  were  necessary  for  the  lessor  of  the  plaintiff 
to  show  a  receipt  t>f  rent  within  twenty  years,  on  an 
outstanding  lease;  which  was  holden .not to  be  ne- 
cessary. 

On  the  part  of  the  lessor  of  the  plaintiff  it  was 
insisted,  that  no  other  right  or  title  of  entry  was  within 
the  statute  of  limitations,  except  that  which  was  ac- 
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Gompanied  by  a  right  of  possession,  which  the  lessor 
could  not  have,  pending  the  lease  ;  and  the  payment 
of  the  rent  during  part  of  the  time  to  the  defendant 
and  his  father,  would  not  of  itself  make  the  holding 
of  the  tenant  wrongful,  but  it  still  continued  legal 
under  the  original  term,  as  the  lessor  was  not  bound 
to  take  advantage  of  the  forfeiture,  and  re-en  tec  for 
the  condition  broken.  The  Court  was  of  this  opinion, 
and  gave  judgement  for  the  plaintiff. 

33.  If  a  lease  be  void,  or  considered  as  a  trust  for 
the  person  entitled  to  the  inheritance,  it  will  not  post- 
pone the  right  of  entry. 

34.  By  an  indenture  of  settlement  made  in  the  Taylor  ▼. 

•f  XT       J 

year  1 668,  the  estates  in  question  were  limited  to  the  i  Burr.  60. 
use  of  Sir  Robert  Atkyns  the  elder,  for  life,  remainder 
to  Sir  R.  Atkyns  the  younger,  and  the  heirs  male  of 
his  body  by  his  then  intended  wife,  remainder  to  the 
right  heirs  of  Sir  R.  Atkyns  the  elder ;  with  a  power 
to  Sir  R.  Atkyns  the  elder,  and  Sir  R.  Atkyns  the 
younger,  when  they  should  be  respectively  in  posses- 
sion, to  demise  the  said  premises  to  any  person  or  per* 
sons,  for  one,  two,  or  three  lives,  reserving  the  usual 
rents ;  and  also  a  power  to  Sir  R.  Atkyns  the  father, 
to  limit  the  premises  to  the  use  of  any  woman  he 
should  marry  for  her  life,  by  way  of  jointure.  Sir 
R.Atkyns  the  father,  in  1681,  made  an  appointment 
of  the  premises,  by  way  of  jointure,  to  Ann  Dacres 
for  her  life,  and  soon  after  married  her. 

Sir  R.  Atkyns  the  father,  by  indenture  dated  in 
1698,  under  his  hand  and  seal,  attested  by  three  wit- 
nesses, and  made  between  himself  of  the  one  part, 
and  Thomas  Dacres,  R.  Dacres,  and  J.  Dacres,  of 
the  other  part,  reciting  his  power  of  leasing,  in  consi- 
deration of  tlie  rent  reserved,  and  in  pursuance  of  the 
said  power,  demised  the  premises  to  Thomas,  Robeit, 
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and  John  Dacres,  and  their  assigns,  for  and  during 
their  natural  lives,  and  the  life  of  the  longer  liver  of 
them,  reserving  a  yearly  rent  of  360/.,  in  which  lease 
was  contained  the  following  clause:— "The  true  intent 
and  meaning  of  this  estate  or  term  for  lives,  so  hereby 
granted  and  made  to  the  said  Thomas  Dacres,  R.  Da- 
ores,  and  J.  Dacres,  and  the  suivivor  of  them,  being 
to  preserve  the  said  remaii^dei^  so  limited  in  the  pre- 
mises, by  the  said  recited  indenture,  to  the  right 
heirs  of  the  said  Sir  Robert  Atkyns  the  father,  and  to 
such  person  or  j)ersons  to  whom  the  said  Sir  R.  At^ 
k}ms  shall  any  way  dispose  of  the  same,  from  being 
barred  by  any  recovery  to  be  suffered,  or  by  any  other 
act  to  be  attempted  or  done,  for  the  barring  of  the 


same/' 


John  Dacres  alone  executed  a  letter  of  attorney 
reciting  the  said  lease,  and  empowered  Thomas  Bar- 
leer  to  take  livery  of  the  premises  from  Sir  Robert 
Atk3ms  the  father^  for  himself  and  for  Thomas  and 
Robert  and  every  of  them  in  [their  names,  and  for 
their  use,  according  to  the  purport  of  the  said  inden-> 
ture ;  and  to  enter  and  take  possession  of  the  said 
premises,  to  the  use  of  them  and  every  of  them. 

Sir  R.  Atkyns  delivered  seisin  of  the  premises  to 
Barker,  to  the  use  of  Thomas,  Robeft,  and  John 
Dacres  ;  but  the  lessees  were  never  in  possession  of 
the  premises  otherwise  than  by  the  said  livery ;  nor 
did  'they  ever  receive  or  pay  any  rent,  in  respect  of 
the  said  premises ;  and  the  lease  was  not  found  in  the 
custody  of  Thomas  Dacres,  the  surviving  lessee,  at 
the  time  of  his  death. 

Sir  R.  Atkyns  the  father  made  his  will  in  1708, 
whereby  he  devised  his  reversion,  in  fee  in  the  premises 
in  question,  and  also  the  lease  made  to  the  I^U^res-, 
to  John  Tracy,  the  lessor  of  the  plaintifl^^  who  after* 

JO 
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vwcU  took  the  name  of  Atkyus,  in  tbil,  with  several 
remainders  over ;  and  died  in  1709,  whereupon  his 
widow  entered  on  the  premises,  claiming  the  same 
for  her  life  as  her  jointure. 

Sir  R.  Atkyns  the  younger  brought  an  qectment 
against  his  father's  widow,  for  the  recovery  of  the 
premises  in  question ;  when  a  verdict  was  found  for 
the  plaintiff,  and  judgement  entered  up  accordingly. 
Soon  afler  which,  Sir  Robert  Atkyns  the  son  entered 
into  and  was  in  possession  of  the  premises,  and  by 
feofiment  conveyed  the  same  to  a  tenant  to  the  prtB" 
cipCf  and  suffered  a  common  recovery. 

Sir  R.  Atkyns  continued  in  possession  till  November 
1711,  when  he  died  without  issue  male. 

Robert  Atkyns,  who  was  nephew  and  heir  at  law 
of  Sir  R.  Atkyns,  the  son,  entered  into  the  premises^ 
upon  the  death  of  Dame  Ann  Atkyns  the  widow  of 
Sir  R«  Atkyns  the  father,  who  had  recovered  the  pre- 
mises in  ejectment,  as  her  jointure. 

Robert  Atkyns  died  in  possession  in  17^3;  and 
Thomas  Dacres,  the  survivor  of  the  three  persons 
named  in  the  lease,  died  in  17^2* 

John  Atkyns  the  lessor  of  the  plaintiff  never  was  , 
in  possession  of  the  premises  till  17^S>  when  he  en** 
tered,  claiming  as  devisee  under  the  will  of  Sir  Robert 
Atkyns  the  father,  and  demised  to  the  plaintiff. 

Two  great  questions  arose  upon  this  case  ^  1st,  Whe- 
ther the  recoveiy  was  good.  2dly,  Whether,  supposing 
the  recovery  was  bad,  the  plaintiff  was  barred  by  the 
statute  of  limitations. 

The  Court  of  King's  Bench  being  of  opinion  that  Vide  Tit. 36. 
the  recovery  was  bad,  it  then  became  necessary  to  ^'  ^' 
det^mine  whether  the  lessor  of  the  plaintiff  had  made 
an  entry  within  twenty  years  after  his  title  accrued ; 
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for  otherwise  h6  was  baited  of  his  remedy  by  the 
statute  of  limitatjons. 

Lord  Mansfield  delivered  the  opinion  of  the  Court* 
He  said,  an  ejectment  was  a  possessory  remedy,  and 
only  competent  when  the  lessor  of  the  plaintiff  might 
enter ;  therefpre  it  was  always  necessary  for  the  plain- 
tiff to  show  that  his  lessor  had  a  right  tp  enter,  by 
proving  a  possession  within  twenty  years,  or  account- 
ing for  the  want  of  it,  under  some  of  the  exceptions 
allowed  by  the  statute.     Twenty  years  adverse  pos- 
session was  a  positive  title  to  the  defendant.    It  was 
not  a  bar  to  the  action,  or  remedy  of  the  plaintiff 
only,  but  took  away  his  right  of  possession ;  every 
plaintiff  in  ejectment  must  show  a  right  of  possession, 
as  well  as  of  property,  therefore  the  defendant  need 
not  plead  the  statute  as  in  the  case  of  actions.    The 
question  then  was,  whether  it  appeared  that  tl^e  lessor 
of  the  phiintiff  might  enter  when  he  brought  the  eject, 
ment.     Sir  R.  Atkjms  died  without  issue  niale  in 
1711,  and  in  1712  Lady  Atkyns  the  jointress  died. 
Then  accrued  the  title  of  the  lessor  of  the  plaintiff; 
his  only  excuse  for  not  entering  was,  that  he  was*pre- 
vented  by  the  lease  to  the  three  Dacres.    That  uppn 
the  death  of  Thomas  Dacres,  the  surviving  lessee,  in 
17^1  a  new  title  of  entry  accrued,  upon  which  he 
entered  and  brought  his  ejectment.    Three  answers 
were  given,  any  one  of  which,  if  well  founded,  was 
sufficient.    1.  That  the  lease  was  absolutely  void,  and 
of  no  efiect.    2.  If  good,  it  determined  by  the  estate 
tail  being  spent,  by  the  express  tenor  of  the  demise. 
3.  If  subsisting,  yet  upon  the  extinction  of  the  estate 
tail,  it  was  a  trust  to  attend  the  inheritance  in  the 
lessor  of  the  plaintiff,  and  made  part  of  his  title  deedd  ; 
therefore  could  not  stop  the  statute's  running,  to  pro- 


-mVfeXXXI.    PrescripHan.    ChAu  $84.  .497 

%ect  an  adverse  possession,  nor  give  him  any.  new 
light  of  entry. 

l^*.  That  the  lease  was  void.  Sir  R.  Atkyns  the 
father  being  only  tenant  for  life,  could  by  virtue  of 
his  ownership  make  no  estate  to  continue  after  his 
death :  this  lease,  therefore,  after  his  death  could 
only  be  supported  by  his  power,  if  it  was  mad^  pur- 
suant to  it.  It  was  no  lease  at  all :  the  very  definition 
of  a  lease  was,  a  contract  between  landlord  and  tenant, 
by  which  both  were  bound  in  mutual  stipulations :  it 
Xnrofessed  being  made  by  Sir  R.  Atkyns  on  the  one 
part,  and  the  three  Dacres  on  the  other  part,  but  it 
was  not :  the  Dacres  were  not  bound,  they  never 
•executed  it,  or  any  counterpart.  It  did  not  appear 
they  knew  or  consented  to  the  making  of  it.  .  The 
deed  never  was  out  of  Sir  R.  Atkyns's  own  pos- 
session. It  was  not  found  that  the  best  rent  was  Vide  Tit.  32, 
reserved,  nor  was  there  a  covenant  for  pajrment  of  ^'  '^' 
the  rent. 

2^.  Supposing  this  pocket  undelivered  grant  of  the 
ideal  incorporeal  freehold,  a  good  execution  of  the 
power,  it  was  ai^ed  that  'it  determined  with  the 
estate  tail ;  the  only  cause  of  the  grant  being,  to 
preserve  the  reversion  during  the  estate  tail,  which 
qualified  the  grant,  and  amounted  to  a  limitation : 
there  being  no  technical  words  necessary  to  express 
a  contingency  upon  which  an  estate  for  lives  might 
sooner  determine.  The  deed  might  have  said  ex- 
pressly, <*  if  the  heirs  male  of  Sir  Robert  Atkyns  the 
son  continue  so  long,^'  or,  <*  that  the  lease  should 
determine,  if  during  the  lives  the  estate' tail  shoiild 
be  spent :"  and  the  intent  of  the  deed,  plainly  ex. 
pressed,  was  tantamount« 

'    3\  Suppose  it  subsisted }  it  was  a,  sa  trust,  and  dis- 
posed of  as  such,  to  attend  the  inheritance  of  the 
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lessor  of  the  plaintifi^  which  came  into  possession  in 
1712,  when  his  title  and  right  of  entry  accrued.  The 
lease  was  one  of  his  muniments ;'  a  mere  weapon  in 
his  hands :  and  it  would  be  going  a  great  way  to  say 
that  such  a  form  should  take  from  an  adverse  posr 
session  the  benefit  of  the  statute.  But  the  C!ourt 
was  clear,  that  at  the  trial  a  surrender  of  such  a 
lease'  might  and  ought  to  be  presumed,  to  let  in 
die  statute  of  limitations.  The  special  verdict  not 
having  found  such  surrender,  the  Court  could  not 
<x>me  at  the  justice  of  the  case  in  that  shape.  It  was 
unnecessary  to  go  into  that  point,  or  the  former :  and 
it  would  be  very  improper  unnecessarily  to  dp  it.  If 
the  Dacres  had  no  estate  by  virtue  of  the  demise  in 
171^9  then  the  ejectment  was  not  brought  within 
£0  years  after  the  lessor's  title  accrued ;  and  no 
facts  were  found  to  excuse  him  within  any  of  the 
exceptions.  Therefore  the  Court  was  unanimously 
of  opinion,  that  there  shoufd  be  judgement  for  the 
defendants. 

6  Bro^Parl.        A  writ  of  ertOT  Was  brought  in  the  House  of  Lords, 

and  the  Judges  b^ng  ordered  to  attend,  the  foUownag 
question  was  proposed  to  them  :-^^^  Whether  sufficient 
appeared  by  the  special  verdict  in  this  case,  to  pre- 
vent the  less(M:  of  the  plaintiff^  by  force  of  the  statute 
of  limitations  of  the  21st  of  King  James  the  First, 
from  recovering  in  the  ejectment  ?''  Whereupon  the 
Lord  Chief  Justice  Willes,  having  conferred  with  the 
lest  of  the  Judges,  delivered  their  unanimous  answer, 
— ''  That  sufficient  did  appear  by  the  special  verdict 
in  this  cause  to.  prevent  the  lessor  of  the  plaintifl^  by 
force  of  the  statute  of  limitations  of  the  21  Ja.  L, 
from  recovering  in  the  ejectment/^  Whereupon 
the  judgement  of  the  Court  of  King's  Bench  was 

affirmed. 


Ca.  633. 
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35.  Where  a  person  acquires  a  second  right,  he  is  Where  a 
allowed  a  new  period  of  twenty  years  to  pursue  his  accnies,  a^ ' 
remedy  j  though  he  has  neglected  the  first.    It  being  ^f"^  ^"^"7  *• 
a  maxim  of  law,  Quando  duajwra  in  una  persona  con- 
cterrunt,  oequum  est  ac  si  essent  in  diversis. 

S6.  A  tenant  in  tail  of  lands   held  in  ancient  Hunt  v. 
demesne,  conveyed  them  by  fine, .  in  the  court  of  i  salk.  339. 
ancient  demesne,  to  three  persons  for  their  lives ;  he  ^  Salk.  42 j. 
afterwards  levied  another  fine  of  the  reversion,  in  the 
same  court,  to  the  use  of  himself  and  his  heirs. 

It  was  determined,  that  the  first  fine  created  a  dis- 
continuance of  the  estate,  and  took  away  the  entiy 
of  the  issue  in  tail,  during  the  lives  of  the  three  per- 
sons to  whom  the  first  fine  was  levied ;  but  that  the 
second  fine  did  not  make  any  discontinuance  :  there- 
fore, although  the  issue  in  tail  had  neglected  to  bring 
hisjbrmedon  within  twenty  years  after  the  dekth  of 
his  ancestor,  when  his  right  first  accrued,  yet  ^hen 
the  last  life  dropped,  the  discontinuance  was  deter- 
nuned,  and  the  heir  acquired  a  new  right  of  entry ; 
for  the  pursuit  of  which  he  was  allowed  by  the  statute 
21  Jac.  1.  a  new  period  of  twenty  years :  for  when  a 
person  has  a  right,  and  several  remedies,  the  dis- 
charge of  one  is  not  the  discharge  of  the  other ;  and 
the  word  rif^t  in  the  statute  means  a  right  of  entiy. 

Upon  a  writ  of  error  in  the  House  of  Lords,  it  was  4  Bro.  Pari, 
contended  for  Ae  plaintifi;  l^  That  the  fine  did  not  Jlde^xit.  35. 
create  a  discontinuance,  the  consequence  of  which 
was,  that  the  right  of  entry  of  the  issue  in  tail  com- 
menced immediately  on  the  death  of  the  tenant  in 
tail,  whidi  happened  In  1663,  above  twenty  years 
b^ore  the  issue  entered:  therefore  hi§  entry  was 
banred  by  the  stfttnte  df  limitations. 

S.Th  at  the  discontinuance,  if  any,  did  not  deter- 
niiue  with  the  estate  far  thtek  lives,  but  still  continued 
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to  bar  th6  entry  of  the  issue  in  tail^  l^  the  cominoQ 
law;  because  a  fee  passed  by  the  first  fine  to  the 
cognizee,  therefore  the  discontinuance  was  of  thd 
whole  fee :  but  if  the  first  fine  alone  did  not  woik  a 
discontinuance  in  fee,  yet  the  second  fine  and  warranty 
*   did,  in  order  that  the  warranty  might  be  preserved. 
3\  That  the  entry  was  barred  by  the  statute  of 
limitations,  which  enacted,  that  no  person  should  enter 
into  lands  but  within  twenty  years  afler  his  right  or 
title  should  first  descend  or  accrue.     In  this  case  the 
first  right  or  title  that  descended  was  a  right  of  action, 
viz.  to  ^.Jbrmedony  which  accrued  to  the  issue  im- 
mediately on  the  deat^  of  the  tenant  in  tail^  which 
happened  above  thirty-five  years  before  ;  and  the  issue 
having  neglected  for  above  twenty  years  to  sue  for 
^he  estate,  was  thereby  barred,  not  only  of  his  action^ 
but  of  his  -entry  also ;  for  otherwise,  a  man  might 
enter  into  lands,  when  he  had  no  way  by  law  to  re- 
cover them,  having  lost  that  remedy  by  hts  owft 
jdefault ;  which  would  be  absurd  and  inconyenieBt, 
with  respect  to  purchasers,  and  the  disturbance  of 
long  possessors. 

On  the  other  side  it  was  contended,  that  the  onlj 
^question  in  the  ease  was,  whether  the  lessor  of  the 
plaintiff  might  lawfully  enter,,  after  the  determiaatioa 
of  the  estate  for  three  lives,  granted  by  the  first  fine ; 
for  it  was  not  pretended  that  a  fine,  levied  in  a  court 
of  ancient  demesne,  would*  bar  an  estate  tail.  Hiat 
the  first  fine  made  a  discontinuance  of  the  estate,  and 
took  away  the  entry  of  the  tenant  in  tail,  during  the 
lives  of  the  lessees  only  j  but  that  the  grant  of  the 
reversion  by  the  second  fine,  did  not  make  a  discon- 
,  tinuance  in  fee ;   consequently,  when  the  last  lift 

dropped,  in  16939  the  discontinuance  ^as  determined, 
and  the  right  of  entry; revived;  therefore  the  issiie  ia 
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tail  might  lawfully  enter,  and  was  not  barred  by  the 
statute  of  limitations,  his  right  not  accruing  till  160S. 
The  judgement  was  affinned. 

37*  It  is  said  by  Lord  Hardwicke,  that  a  remainder-  l  Vesey*  278* 
man  expectant  on  an  estate  for  life  or  years,  to  whom 
a  right  to  enter,  or  bring  an  ejectment,  is  given  by 
the  forfeiture  of  the  tenant  for  life  or  years,  is  not 
bound  to  do  so :  therefore  if  he  comes  within  his  Vide  Tit.  35. 
time,  after  the  remainder  attached,  it  will  be  good  ;  ^' 
nor  can  the  statute  of  limitations  be  insisted  on  against 
him,  for  not  coming  within  twenty  years  after  his  title 
first  accrued  by  the  forfeiture. 

38.  With  respect  to  the  entry  which  is  required  to  The  Eotry 
preserve  a  right  of  possession,  it  has  been  resolved,  JjJe  Land?** 
that  in  proving  an  entry  or  claim,  it  is  necessary  to 
produce  evidence  of  its  having  been  made  upon  the  Ford  v.  Grey». 
land  claimed ;  unless  there  b^  a  special  reason  to  the  ^^"°-^^- 
contrary ;  and  also  that  it  was  not  a  casual  entry,  but 

made  ardmo  clamandi. 

39.  If  a  person  is  prevented  by  force  or  violence  Lit.  f  419^ 
from  entering  on  lands,  he  must  then  make  his  clainr  ^       *      *' 
as  near  the  land  as  he  can ;  which  in  that  case  will 

be  as  effectual  as  if  he  had  made  an  actual  entry. 
*   40.  If  a  person,  having  a  right  of  entry  into,  a  free-  l  LiU.  Ab. 
hold:  estate,  enters  upon  part  of  it,  such  entry  will  be  ^ 
adjudged  good  for  all  possessed  by  one  tenant ;  but 
where  there  are  several  tenants,  there  mui^t  be  entries 
on  eiach  of  theih :  a  special  entry  into  a  house,  with 
which  lands   are  occupied,  claiming  the  whole,  is 
however  a  good  entry  as  to  the  lands. 

41.  On  a  special  verdict,  the  single  question  was,  Greev.Rolle. 
whether  the  ent^  ofcestiU  que  trust  would  be  sufficient  715/ 
to  avoid  the  statute  of  limitations  of  SI  Ja.  I.     It  was 
neld  clearly  by  the  whole  Ciourt,  that  such  entiy  was 
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sufficient  to  avoid  the  statute  ;  and  that  they  i¥Oi4d 
not  hear  any  argument  on  th^  point.  ^ 
AQd  followed      42,  By  the  stat.  4  Ann.  c.  16-  S  16.  it  is  enacte<t 

by  an  Action.    .  "^ .  .  ,  in 

that  no  claim  or  entry  to  be  made  of  oir  upon  my 
lands,  tenements,  or  hereditaments,  shall  be  sufficient 
within  the  statute  of  limitations,  unlei^s.  upp9  such 
entry  or  claim  an  action  shall  be  qommence4  within 
one  year  after  the  making  of  such  entry  or  Qlaim, 
and  be  prosecuted  with  efiect.. 
Savings  in  43.  By  ^he  stat  21  Ja.  T.  c.  16.  §  2.  it  is  prpyided^ 

21  Jac  **  t^^^  if  any  person  or  persons  that  shall  be  entitled 

to  such  writ  or  writs,  or  that  shall  hfive  such  right  or 

title  of  entry,  shall  be,  at  the  time  of  the  said  i^ght 

or  title  first  descended,  accrued,  come,   or  falleni, 

within  the  age  of  twenty-one  years,  feme  covert,  non 

compos  mentis,  imprisoned,  or  beyond  the  seas,  that 

then  such  person  and  persons^  and  his  and  their  heir 

and  heirs,   shall  or  may,  notwi^listanding  the  said 

twenty  years  be  expired,  bring  his  action  or  make  his 

entry,  as  he  might  have  done  before  this  act ;  so  as 

such  person  and  persons,  or  his  or  their  heir  or  heirs^ 

shall,  within  ten  years  next  after  his  and  their  ftiU  age> 

discoverture,  coming  of  sound  mind,  enlargement  out 

of  prison^  or  coming  into  this  realm,  or  death,  take 

benefit  of  and  sue  forth  the  same,  and  at  no  time  after 

the  said  ten  years. 

D6e  V.Jones,      44.  Upon  the  construction  of  this  clau^,  it  has 

^^    '  ^'    '  been  held  that  the  disabilities  here  mentioned  mi^t 

exist  at  the   time  M^hen  the  right  first  SM^crqes  ;  for 

if  the  time  once  begins  to  r^n,  no  subsequent  dis^ility 

will  avail. 

DoevJesson,      45.  In  a  modem  case,  where  the  ai^pestor  die4 

Cottrell  V.      S6^s.e4».  'l^a.ving  a  son  ^d  a  daughter  in^t6»  a^d  on 

Dutton,        the  death  of  the  ancestor,  a  stranger  entered  j  the 

4  faunt.  626  • 
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son  soon  after  went  to  sea,  and  was  supposed  to  have 
.  died  abroad,  within  age.  It  was  held  that  the  daughter 
was  not  entitled  to  twenty  yoars,  to  make  h^  entry 
after  the  death  of  her  brother,  but  only  to  ten  years : 
more  than  twenty  years  having  elapsed  in  the  wbol^ 
since  the  death  of  the  person  last  seised.  To  ^i^^^  P^^. 

46.  AU  natural  persons,  and  all  estates  in  land,  ^ons^  and 
whether  freehold  or  leasehold,  are  within  the  statutes  Statutes  ez- 
of  limitation ;  as  also  customary  rents,  of  which  seisin  jf?^* 

is  the  proper  proof;  and  suit  and  service  to  a  court  Eldridge ' 

47.  It  is  said  by  Lord  G.  B.  Gilbert,  that  the  sta-  Ten.  17S. 
tutes  of  limitation  extend  to  copyhold  estates ;  being 

made  for  the  preservation  of  public  quiet ;  and  no 
ways  tending  to  the  prejudice  of  the  lord  or  tenant : 
that  actions  concerning  copyholds  are  as  fully  and 
plainly  within  the  words  of  these  acts,  as  any  other 
actions ;  so  there  is  no  reason  to  exclude  thfim  from 
the  meaning.  And  Lord  Kenyon  held,  that  in  the  3  Term  R. 
case  of  a  copyhold,  there  could  be  no  entry  for  a  for-  ^^^' 
feiture  after  twenty  years. 

48.  Offices  with  fees  and  profits  are  within  the  in- 
tent and  meaning,  of  the  statutes  of  limitation.   Thus  Tit.  25.  §  70. 
in  the  contest  which  took  place  in  the  House  of 

Lords  in  I78I,  for  the  office  of  Great  Chamberlayi  of 
England,  the  Judges  being  asked  whether  the  right  of 
Lord  Percy  to  that  office  was  barred  by  the  statute  Lords  Journ. 
of  limitation,  they  answered,  that  there  having  been  ^^ '  ^^'  ^^^' 
an  adverse  possession  of  more  than  sixty  years  against 
him,  without  any  actual  seisin  in  him  or  his  ancestors,  , 

his  right  would  be  barred  in  any  real  action  by  the 
statute  of  limitation. 

4G.  There  are  several  persons  and  estates  that  are  Whst  are  not 
not  comprehended  within  the  statutes  of  limitation ;  ^^^'"  ^*"*' 
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which  are  therefore  not  affected  by  a  nondaim  for 
any  indefinite  period.     ^  • 

Ecclesiastical      SO.  Ecclesiastical  corporations^   and  generally  aif 
Corpora-       ecclesiastical  persons,  seised  in  right  of  thfeir  churches^ 

being  restrained  from  alienation  by  several  positive 
laws,  are  not  within  any  of  the  statutes  of  limitation ; 
Mafldaleri      and  therefore  cannot  bar  their  successdrs  by  neglect- 
Tit  35^^'     ^^i  *^  bring  2id:ions  for  recovery  of  their  possesions 

within  the  time  prescribed  by  these  statutes :  but  an 
PlowdrsjS.    ecclesiastical  person,  who  is  guilty  of  this  neglect,  will 

himself  be  bafred. 
AdvowMDs. .       ^1*  There  is  no  limitation^  as  to  the  time  within 

which  any  action  touching  advowsons  is  to  be 
brougl\t ;  at  least  none  later  than  the  time  of  Rich.  I^ 
^For  by  the  statute  TMary,  §  4.  it  is  enacted,  that  the 
statute  32  Hen.  Vni.  shall  not  extend  to  a  writ  of 
right  of  advowson,  quare  impedit^  darrein  presentment^ 
8^.  And  by  the  statute  7  Ann.  e.  18.  it  is  ena^ted^ 
that  no  usui^pation  shall  *  displace  the  estate  of  the 
patron;  andthathemaypresenton^thenextavoidance^ 
1  Inst.  115  a.  as  though  there  had  not  been  any  usurpation  ^  whiclk 

provision  in  efiect  takes  away  all  limitations  of  suits 

about  the  right  of  patronage.  . 

Tithep.  5^*  Tithes  belonging  to  the  church  are  not  within 

Quilter  y.       ^^  statutes  of  limitation,  because  the  noDclaim  of  tht 

Gjlb.  R.  228.  former  rectors  of  a.  parish  cannot  pfegudice  their 

.  k  95.  su(»cessors.    Nor  can  a  prescription  de  nan  decimandb 

be  set  up  against  a  lay  impropriator ;  though  long 

possession  of  a  portion  of  tithes  will  create  a  title. 

Dignities.       .    53.  Dignities  or  titles  of  honour  are  not  within  any 

?5L^'^'^    of  the  statutes  of  limitation,  as  has  been  already 

shown. 
Rentacreated  -    54.  It  has  been  shown  that  customary  and  pre- 
1    ^  *       scriptive  rents  are  comprised  witWn  these  statutes: 
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but  where  a  rent  is  cremated  by  deed  or  grant,  of  which  \  l^^'  ^^f^- 

•^  .     .  2  Vera.  235. 

the  commencement  can  be  shown,  it  is  not  within  joves.467. 

them.' 

.  5tf  *  A.  by  deed  indented  m^e  a  feofiment  in  fee  Foster'sCasc, 

to  B.  and  his  heirs,  rendering  10^.  a  year  rent  to  A.       ^* 

and  hh  heirs;  of  which  rent  the  heirs  of  A.^  had 

not  been  seised  for  40  years.     It  was  determined  that 

ihey  might  notwithstanding  distrain  for  it :  for  the 

statute  32  Hen.  VIII.  was  intended  to  operate  only 

where  the  avowant  was  driven  to  allege  a  seisin  by 

force  of  some  old  statute  of  limitation.;  and  that  was 

when  the  seisin  was  material,  and  of  sudi  force  that 

it  should  not  be  avoided  in  avowiy,  although  it  were 

by  encroachment,  as  between  the  lord  and  tenant. 

^ut  in  the  case  of  reservation  or  grant  of  a  rent,  there 

^e  deed  is  the   title,  and  the  beginning  thereof 

appears :  no  encroachment  in  that  case  shall  hurt,  nor 

is  any  seisin  material.    And  this  construction  stands 

with  the  words  of  the  act — ''  No  man  shall  make 

avowry  and  allege  seisiip,  &c.'' ;  by  which  it  appears 

that  that  branch  extends  only  where  the  avowant 

ought  to  allege  seisin.    But  where  no  seisiii  is  re-*  * 

quisite,  it  is  out  of  the  words  and  intent  of  the  act ; 

for  it  intenijs  to  limit  a  time  for  the  seisin,  which 

^isin  is  required  by  law  to  be  alleged ;  and  not  to 

compel  any  one  to  allege  seisin,  where  seisin  was  not 

necessary  before. 

56.  The  exemption  of  rent  out  of  the  statute  Host  115  a. 
82  Hen.  VIII.  should  be  understood  with  this  qualifi-  *** 
cation ;  that  the  certainty  of  the  rent  should  appear 
in  the  deed ;  because  otherwise  the  quantum  of  the 
rent  is  no  more  ascertained  by  the  deed,  than  if 
there  was  not  one  existing.  If  therefore  the  rent  is 
created  by  reference  to  something  out  of.  the  deed, 
as  by  reserving  such  rent  as  the  person  reserving  pays 
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Qver»  without  expressing  what  that  is ;  and  the  latt^ 

not  having  commenced  by  deed,  is  one  (^  which  seisiD 

is  the  proper  proof.     In  such  a  ca^e  seisin  is  equally 

fiHISr'      necessary  to  both  rents.;  consequently  both  ought  U> 

2  VerQ/235.  be  equally  deemed  within  this  statute. 

Fealty,  ace.        57 •  Fealty  ia  within  the   letter  of  the  »tat  S2 

2 95.    '  Hen.  VIIL  :  yet  Lord  Coke  s^ys  that  fealty  and  all 

4 Rep.  10 i.   other  incidental  services,  such  as  heriot  sefvice,  or 

to  cover  the  lord's  hall,  and  the  like ;  for  that  they 

Rennet  v.      might  not  happen  within  the  times  limited  by  that 

3  Lev.  21.  act ;  were,  by  construction,  out  of  the  meaning  of  it. 
Bond  Debts,  S8.  Bond  debts  and  other  specialties,  are  not 
^^      ^o^    within  the  statutes  of  limitation.      But  where  an 

1  Burr.  434. 

Oswald  V.  action  is  brought  on  a  bond,  and  the  money  does 
i^T^MTii  R.  °^*  appear  to  have  been  demanded,  or  the  interest, 
270.  within  30  years,  this  amounts  to  a  presumption  that" 

it  has  been  paid. 
Nuttum  59.  We  have  seen  that  at  common  law  no  pre- 

tempua  Act.  j^pp^iQn  coidd  be  maintained  against  the  Kiiig ;  nor 

was  he  bound  by  the  stat.  32  Hen;  VIII. :  and  this 

privilege  extended  to  his  lessee. 
Lee  r.  60.  Thus  where  A.  having  a  lease  from  the  Crown^ 

OxTeu  ^^^  ^  years,  and  being  out  of  possession  for  more 
33  L  than  20  years,  he  notwithstanding  recovered  in  eject- 

^  un.   ject.    jijgj^^ .    £^j.  ^  »g  possession  was  that  of  the  King» 

against  whom  the  want  of  possession  could  nb^  be 
legally  objected. 

61.  By  the  statute  21  Ja.  I.  c.  2^  it  was  enacted, 
that  a  quiet  and  uninterrupted  ei^oyment,  fbr  GO 
years  before  the  passing  of  that  act,  of  any  estate 
originally  derived  from  the  Crown,,  sliould  bar  the 
Crown  from  any  right  or  suit  to  recover  such  estate, 
under  pretence  of  any  flaw  in  the  grant,  or'  other 
defect  of  title.  This  act,  at  the  time  it  was  made, 
sequjred  the  rights  of  such  as  could  thea  prove  a  pos^ 
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session  of  60  years ;  but,  from  its  nature,  was  con^ 
tinually  diminishing  in  its  eflfect,  and  departing  from 
its  principle ;  so  that  some  new  law  became  every 
day  more  necessaiy,  to  secure  the  possessions  of  the 
subject  from  the  claims  of  the  Crown. 

63.  It  was  therefore  enacted  by  the  statute  9  Geo.IIL 
c.  16.—"  That  the  King's  Majesty,  his  heirs  or  suc- 
cessors, shall  not  at  any  time  hereafter  sue,  impeach, 
question,  or  implead  any  person  or  persons,  bodies 
politic  or  corporate,  for  or  in  anywise  concerning  any 
manors,  lands,  tenements,  rents,  tithes,  or  heredita- 
ments whatsoever,  (other  than  liberties  or  franchises) 
or  for  or  in  anywise  concerning  the  revenues,  issues, 
or  profits  thereof,  or  make  any  title,  claim,  challenge, 
or  demand  for  or  into  the  same,  by  reason  of  any 
right  or  title  which  hath  not  first  accrued  or  grown,- 
or  which  shall  not  hereafler  first  accrue  and  grow, 
within  the  space  of  60  years  next  before  the  filing, 
issuing,  or  commencing  of  every  such  action,  bill, 
plaint,  information,  commission,  or  other  suit  or  pro- 
ceeding, aa  shall  at  anytime  or  times  hereafter  be  filed, 
issued,  or  commenced  for  recovering  the  same,  or  in 
reject  thereof ;  unless  his  Majesty,  or  some  of  his  pro- 
genitors, predecessors  or  ancestors,  heirs  or  successors, 
or  some  other  person  or  persons,  bodies  politic  or 
corporate,  under  whom  his  Majesty,  his  heirs  or 
successors,  any  thing  hath  or  lawfully  claimeth,  or 
shall  have  or  lawfully  claim,  have  or  shall  have  been 
answered  by  force  and  virtue  of  any  such  right  or 
title  to  the  same  rents,  issues,  and  profits  of  any 
honour,  manor,  or  other  hereditaments  whereof  the 
premises  in  question  shall  be  part  or  parcel,  within  the 
^ace  of  6d  years ;  or  that  the  same  have  or  shall 
have  been  duly  in  charge  to  his  Majesty,  or  some 
of  his  progenitors,  predecessors  or  ancestors,  heirs 
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or  successors,  or  have  or  shall  have  stood  imuper  ot 
record,  within  the  said  space  of  :60  years/'  . 
y**?*  ,  63,  The   statutes  of  limitation  only  fa.  certain 

the  Doctrine  periods  within  which  different  real  and  personal  actions 
ofLimita-      jj^y  1^  brought,  in  the  courts  of  common  law;  and 

th^fore  do  not  extend  to  suits  in  equity.  But  the 
Treat  of  Eq.  limi^tion  of  suits  beipg  founded  in  public  convenience, 
15  Ves.  496.  &nd  attended  with  so  miich  utility,  the  courts  of  equity 
^^ —  ^^*'   have   adopted  the  principles  established  by  these 

statutes,  as  positive  rules  for  their  conduct. 
Tit.i5«c.  3.       64.  Thus  it  has  been  long  settled,  that  where  a 
t  ^^*  mortgagee  has  been  in  possession  for  20  years,  with* 

out  claim,  that  circumstance  maybe  pleaded  to  a 

bill  for  redemption ;  unless  there  be  an  excuse  by 

reason    of    iifaprisonment,    infancy,  coverture,    or 

AnsuRep*     absence.      For  as  SO  years  po8bes»on  barred  an 

▼ol.  3. 755.    ?otry  and  ejectment,  there  was  the  same  reason  fOT 

allowing  it  to  bar  a  redemption.    It  follows  that 

20  years  possession  constitutes  a  good  title  in  equity ; 

because  the  only  repiedy  there,  is  by  bill. 

Smith  T.  65.  Upon  a  bill  of  review  brought  between  30 

R.639. n^.  and.40  years  after  the  decree  pronounced.  Lord 

jCam^en  said,  that  as  often  as  parliament  had  limited 
the  time  of  actions  and  remedies  to  a  certain  period, 
in  legal  proceedings,  the  Court  of  Chancery  had 
adopted  that  rule,  and  applied  it  to  similar  cases  in 
equity.  For  when  the  legislature  hiad  fixed  the  time 
at  law,  it  would  have  been  preposterous  for  equity, 
which  by  its  own  prpper  authority  always  maintained 
a  limitation,  to  countenance  laches  beyond  the 
period  to  which  they  were  confined  by  parliament* 
Therefore  in  all  cases  where  the  legal  right  had  been 
barred  by  parliament,  the  equitable -right  to  the  same 
Edwards  ▼•  thing  had  been  concluded  by  the  same  bar.  The 
o'S^^'nu  1     House  of  Lords  had  therefore  determined,  that  SO 

Ca.  98. 


ntte  XXXI.   PrescripHon.  Ch.  ii.  §  65-SB.  S509 

years  should  bar  a  bill  of  revivor,  because  the  statute  VideTit.  35. 
of  Will.  III.  had  barred  all  writs  of  error  after  that 
period. 

66.  There  are,  however,  several  cases  in  which       '  ' 

courts  of  equity  have  refused  to  adopt  the  principles 
of  the  statutes  of  limitation.    Thus  it  is  generally 
said,  that  a  trust  is  not  within   the  statutes  of  limi- 
tation;  but  this  proposition  only  applies  to  cases 
arising  between  a  cestui  que  trust  and  his  trustee, 
where  there  is  no  adverse  possession.    And' Lord 
Hardwicke  has  said,  that  this  rule  does  not  hold  Llewellm  v. 
between  the  cestid  que  trust  and  trustee  on  the  one  15  Vin.  Ab. 
side,   and  strangers  on  the  other:   for  that  would  ^^^' 
be  to  mdce  the  statute  of  no  force  at  all ;   because   .' 
there  was  hardly  any  estate  of  consequence  without 
such  trust ;  and  so  the  act  would  never  take  placie. 
Therefore,  where  a  cestui  que  trust  and  his  trustee, 
were  both  out  of  possession  for  the  time  limited,  the 
party  in  possession  had  a  good  bar  against  both  of 
them. 

67«  Where  fraud  is  charged,  the  defendant  cannot 
plead  the  statute  of  limitations  to  the  discovery  of 
his  title,  |iut  must  answer  to  the  fraud. 

.68.  A  bill  was  brought  for  a  discovery  of  tha  ^^^°^  ^• 
defendant's  title»  chargmg  "^fraud  in  the  defendant,  3Atk.558. 
and  praying  to  be  let  into  possession  of  the  estate ; 
the  defendant  pleaded  the  statute  of  limitations,  both 
to  the  discovery  and  relief. 

Lord  Hardwicke  was  of  opinion  that  the  defendant 
could  not  plead  the  statute  of  limitations  to  the  difr-  > 
covery ;  but  must  answer  the  fraud :  that  as  the 
defendant  had  pleaded  it,  it  was  in  the  nature  of  a 
demurrer ;  for  the  defendant  not  averring  any  fact 
to  which  the  plaintiff  might  reply,  but  resting  it  on 
ftcts  of  tbe  pbiintifTs  own  shoMongj  if  he  was  to 
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allow  the  plea,  the  plaintiff  could  not  take  excep- 
tions to  the  answer,  and  therefore  overruled  the 
plea. 

69^  Ld  another  case  Lord  Hardwicke  is  reported 
to  have  said — **  There  may  be  a  case  where  the 
circumstance  of  concealing  a  deed  shall  prevent  the 
statute's  barring ;  but  there  it  must  be  a  voluntary 
and  fraudulent  detaining  ;  for  to  say  that  merely 
having  an  did  deed  in  one's  possession,  shall  deprive 
A  man  of  the  benefit  of  the  act,  is  going  too  far ; 
Ukd  would  be  a  hard  constniclion  of  a  statute  |br 
quieting  possessions  t  it  must  therefore  be  an  inten- 
tional conce^ment.'' 

70.  A  legacy  given  out  of  red  property  is  only 
-recoverable  in  a  court  of  equity,  and  therelbie  is 
not  within  the  statutes  of  limitation ;  from  wladi 
it  follows,  that  length  of  time  alone  will  not  bar  it  ^ 
but  it  will  raise  a  presumption  of  payment,  wfaicl^ 
unless  repelled  by  evidence  of  particular  drconu 
stances,  will  be  conclusive. 

71.  In  a  modem  case>  where  a  bill  was  brought 
for  the  payment  of  a  legacy,  which  was  resisted  on 
the  ground  of  presumed  payment,  arising  fix>m  ihe 
length  of  time  that  had  elapsed  without  any  demand, 
which  was  above  40  years ;  and  because  the  repre* 
sentatives  both  real  and  personal,  and  all  the  perscms 
vrho  could  throw  any  light  on  the  subject,  were  dead } 
Lord  Commissioner  Ejnre  said— '"  It  is  a  presump- 
tion  of  &ct  in  legal  proceedings  before  juries,  that 
claims,  the  most  solemnly  established  on  the  face  oi^ 
tliem,  will  be  presumed  to  be  satisfied,  after  a  certain 
length  of  time.  Courts  of  equity  would  do  very  ill 
by  taot  adopting  that  rule,  so  essential  is  it  to  general 
justicci  that  though  the  presumption  has  often  hap« 
pened  to  be  against  the  truth  of  the  fact,  y^  it  is 
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better  for  the  ends  of  general  justice,  that  the  pre- 
sumption should  be  made  and  favoured,  and  not  be 
easily  rebutted,  than  to  let  in  evidence  of  demands 
of  this  nature,  from  which  infinite  mischief  and 
injustice  might  arise. 

The  Court  presumed  that  the  legacy  was  paid,, 
and  dismissed  the  bill. 

72.  It  is  said,  that  if  a  person  sues  in  Chiuicery,  Gilbert  y. 
and  pending  the  suit  there,  the  statute  of  limita-  2  Vera.  503. 
tions  attaches  on  his  demand,  and  his  bill  is  after- 
wards dismissed,  the  matter  being  properly  determinr  Mackenzie  v. 
able  at  law,  the  Court  will  preserve  the  plaintiff's  right,  7  ^*  ^^i^ 
and  will  direct  that  the  defendant  shall  not  plead  the  ^a-  282. 
statute  of  limitations  in  bar  to  the  demand.    But  in 
another  case  it  was  said  that  the  Court  of  Chancery 
would  allow  the  statute  of  limitations  to  be  pleaded,  Anon«2Cha. 
unless  the  party  in  such  suit  was  stayed  by  act  of  the  xit.35Vc  14. 
Court,  as  by  an  injunction. 
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